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I. Signing in General. 

1000. A deed must be signed. — Under the Saxon rule in 
England, deeds were executed by subscribing with the sign of the 
cross. Seals were not then used.^ Sealing was introduced after 
the Norman Conquest, in place of signing with a cross, the people 
in general not being able to write, and no signing was necessary. 
Hence, even by the early common law, the seal alone was the test 
of the existence of a deed.^ 

The English statute of frauds and similar statutes in this coun- 
try made a signing necessary.^ 



1 Wright r. Wakeford, 17 Ves. 454 a, « Wright v. Wakeford, 17 Ves. 454 o; 

459 ; Mot. Benefit L. Ins. Co. v. Brown, Mut. Benefit L. Ins. Co. t;. Brown, 30 N. 

30 N. J. Eq. 193; Devereux v. McMahon, J. Eq. 193 ; Devereux v. McMahon, 108 

108 N. C. 134, 12 S. £. Rep. 902. N. C. 134, 12 S. E. Rep. 902; Hutchins 

* Jerome v. Ortman, 66 Mich. 668, 33 v. Byrnes, 9 Gray, 367 ; Jerome v. Ort- 

H. W. Rep. 759. man, 66 Mich. 668, 33 N. W. Rep. 759. 
VOL. II. 1 



§§ 1001-1003.] SIGNING. — EXECUTION OF DEED. 

1001. As to the manner of signing, all that is requisite is that 
the deed should be signed so as to show that the grantor intended 
it as his act and deed.^ The most essential and ei&cacious act to 
give a deed validity is the delivery of it, because that more clearly 
than anything else shows that the grantor intends to make it bis 
deed. 

1002. The signing of a deed need not always be at the end 
of it. Under statutes which simply provide that a deed shall be 
signed, it is not essential that the signature shall be placed at the 
end of the deed : it is sufficient if it is in the body of the instru- 
ment.^ Under statutes requiring deeds to be subscribed, the rule 
is different. 

Even under a statutory provision that a deed shall be signed 
at its foot, a deed written on a sheet of common legal-cap paper 
of four pages, the body of the deed being on the first page, the 
acknowledgment of the wife on the second page, the certificate of 
filing and recording on the third page, the signatures of the 
grantor and liis wife on the fourth page, is not open to the objec- 
tion that it was not signed.^ 

1003. The grantor should be named as such in the body of 
the deed. But ^^ the name of the grantor is not put in the deed 
to any other intent but to make certainty of the grantor;"* and 
this certainty may be attained by a person's signing, sealing, 
acknowledging, and delivering an instrument as his deed, though 
no mention is made of him as grantor in the body of it. This is 
especially the case where the instrument is a deed poll, in which 
only the grantor speaks or signs.^ 

There is more danger of mistake or uncertainty in case the 

1 Armstrong v. Stovall, 26 Miss. 275. In Kentnoky it is proyided by statute 

' Devereax v. McMahon, 108 N. C. 134, that an instrument is not deemed to be 

12 S. £. Rep. 902; Coddington v. God- signed unless the signature be subscribed 

dard, 16 Gray, 436, 444 ; Hawkins v. at the end or close of it. G. S. 1894, 

Chace, 19 Pick. 502 ; Fenniman v. Harts- § 468. 

horn, 13 Mass. 87; Newton v. Emerson, ' Winston v. Hodges (Ala.), 15 So. 

66 Tex. 142, 18 S. W. Rep. 348 ; Fulshear Rep. 528 ; Code Ala. 1886, § 1789. 

V. Randon, 18 Tex. 275; McConnell r. * §218; Perkins, §36. 

Brillhart, 17 111. 354; Ingoldsby v. Juan, • Elliot i\ Sleeper, 2 N. H. 525; Hrous. 

12 Cal. 564; People ». Murray, 5 Hill, ka v. Janke, 66 Wis. 252, 28 N. W. Rep. 

468; Smith i;. Howell, 1 1 N. J. £q. 349 ; 166; Ingoldsby v. Juan, 12 Cal. 564; 

Adams v. Field, 21 Vt. 256 ; Knight v. Stone v. Montgomery, 35 Miss 83 ; Ana 

Crockford, 1 Esp. 190; Johnson v, Dodg- strong v. StOTall, 26 Miss. 275. 

■on, 2 Mees. & W. 653. 
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[§§ 1004, 1006. 



deed is in the form of an indenture, and accordingly it has been 
held that such a deed, signed and acknowledged by a person not 
mentioned in it, is not the deed of the signer. The signing and 
acknowledging in such case do not show that the signer intended 
to be a grantor ratiier than a grantee. Even if it were shown by 
extrinsic evidence that he intended to be a grantor, the deed 
oould not be held to be his.^ The same rule has also been applied 
to a deed poll in which there are several grantors named, and it 
is also signed by another not named.^ 

1004. Merely signing, sealing, and acknowledging af deed, 
in which aoiother person is named as the grantor, does not 
make it the deed of the person so signing who is not named as a 
grantor.^ This rule is of frequent application in cases of deeds 
in which a husband or wife joins without being named in any 
way as a grantor, or as conveying any interest.* Though a wife 
joins her husband in signing a deed in which she is not named, 
and acknowledges the instrument to be her deed, it is inoperative 
to convey any interest she may have in the land described, or to 
relinquish her right of dower in it.^ 

If a deed purports to be the deed of several grantors, and is 
executed by a part of them and not by others, it ordinarily con- 
veys the interests of those who executed it, unless the deed was 
intended to be joint only, but is invalid to convey any interest of 
those who did not execute it.^ 

1005. The naming of a person in a deed as grantor does 
not ordinarily make it his deed unless it is signed and sealed 
by him."^ Though such person formally acknowledges the instru- 



1 Agricnltanil Bank u. Rice, 4 How. 
225, 241 ; Adams v. Medsker, 25 W. Ya. 
127. In the first cited case, Tanev, C. J., 
said : " In order to convey hj grant, the 
part/ possessing the right must be the 
grantor, and use apt and proper words to 
osmrej to the grantee, and merely signing 
and sealing and acknowledging an instru- 
ment in which another person is grantor 
is not suflScient." 

^ Harrison v. Simons, 55 Ala. 510. 

• Payne v. Parker, 10 Me. 178, 25 Am. 
Tke. 221 ; Agricultural Bank v. Rice, 4 
How. 225 ; Harrison v. Simons, 55 Ala. 
510. 

* AsricnUnral Bank v. Rice, 4 How. 
225:Catlin r. Warn. 9 M«^8. 218; Liif- 



kin V. Curtis, 13 Mass. 223; Graston v. 
Weir, 84 Ala. 193, 4 So. Rep. 258 ; Blythe 
V. Dargin, 68 Ala. 370 ; Madden t;. Floyd, 
69 Ala. 221. 

^ Peabody v. Hewett, 52 Me. S3, 83 Am. 
Dec. 486; Langhlin v. Fream, 14 W. Va. 
322. 

• Tnstin v. Fanght, 23 Cal. 237 ; Col- 
ton V. Seavey, 22 Cal. 496; Jackson v. 
Stanford, 19 Ga. 14; Adams v. Medsker, 
25 W. Va. 127 ; Harrelson r. Sarvis, 39 
S. C. 14, 17 S. £. Rep. 368. 

7 Thomas v. Caldwell, 50 111. 138 ; 
Cromwell v. Tate, 7 Leigh, 301 , 30 Am. 
Dec. 506; Pratt v. Clemens, 4 W. Va. 
443; Adams v, Medsker, 25 W. Va. 127. 
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§§ lOOG-1008.] SIGNING. — EXECUTION OF DEED. 



ment to be his deed, it does not become such, either in fact or in 
law, without his signature. The acknowledgment cannot be made 
a substitute for signing.^ 

1006. But a deed written by a person who inserts his name 
as a grantor is valid, though not subscribed by him, where there 
is proof of his delivery of the instrument to the grantee, or other 
evidence to show that his signature was intended to be final.^ 
The question of intent in such case is one of fact for the jury.' 
An official acknowledgment of the instrument, or an admission of 
it as his deed before witnesses, would doubtless establish such 
intent.* 

1007. If the name signed by the grantor differs materially 
from that recited in the granting clause of the deed, evidence 
that the names were used to designate the same person should be 
given before the deed is admitted in evidence.^ 

The grantor may be bound by his signature though he uses a 
wrong given name, as, for instance, Edmund instead of Edward, 
his true name, which is recited in the body of the deed.^ He can- 
not avoid his signature because he has misspelled it. Proof that 
he used the name for his signature is sufficient to bind him.^ 

Where the name of a grantor appears in full in the granting 
clause of a deed, the signing of his given name only is a sufficient 
execution of it.® 

1008. A defective execution of a deed by one grantor is not 
aided by a correct execution of it by another grantor.^ It is 
the deed of those grantors who have executed it, but not the deed 
of one who has not executed it.^^ There may be circumstances 
under which a deed will not be operative unless it is executed by 
all the parties to it, as where the purpose of the deed is a par- 
tition of land between tenants in common.^^ It is a question of 



^ Jones V. Gnrlie, 61 Mias. 423 ; Good- 
man V. Randall, 44 Conn. 321, 325, per 
Carpenter, J. 

^ § 1002 ; Sanndera v. Hackney, 10 Lea, 
194; Newton v. Emerson, 66 Tex. 142, 
18 S. W. Rep. 348. 

* Johnson v. Dodgon, 2 Mees. & W. 
653. 

* Saunders v. Hackney, 10 Lea, 194, 
per Cooper, J. 

B § 216 ; Games v. Stiles, 14 Pet. 322 ; 
Dann v. Games, 1 McLean, 321 ; Tustin 

4 



V. Faught, 23 Cal. 237 ; Erskine v. Davis, 
25ni.25l. 

6 § 217 ; Middleton v, Findla, 25 Cal. 
76. 

. "^ O'Meara v. North Am. Mining Co. 2 
Ney. 112. 

8 Zann u. Haller, 71 Ind. 136, 36 Am. 
Rep. 193. 

9 Hall V. Redson, 10 Mich. 21. 

10 Colton V. Seavey, 22 Cal. 496 ; Hall 
V. Redson, 10 Mich. 21. 

11 Jackson v, Stanford, 19 Ga. 14. 
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intention whether a deed prepared to be signed by several, but 
not signed by all, is to be regarded as the deed of those who did 
sign it, or as an escrow only until signed by the others.^ If it ap- 
pears that it was intended that the deed should be operative only 
when executed by all the parties named as grantors, an execution 
by some of the parties only does not bind them.^ 

1009. A grantor is bound by signing a deed though he mis- 
understood its purport. It is negligence for one to sign a deed 
without reading it, or without having it explained if he does not 
understand it. In Sheppard's Touchstone^ it is said: ^^If the 
party that is to seal the deed can read himself and doth not, or, 
being an illiterate or blind man, doth not inquire to hear the deed 
read, or the contents thereof declared, in these cases, albeit the 
deed is contrary to his mind, yet it is good and unavoidable." 
The grantor is presumed to know the contents and purport of the 
deed he executes. He cannot contest its validity on the ground 
that he executed it without knowing its contents, unless fraud is 
shown.* 

Even a person deaf and dumb and unable to read, who directed 
a deed to be drawn, and, this having been done, requested the 
draughtsman to inform him what lauds it described, and then 
executed it without further inquiry or explanation, is bound 
by it^ although he was not informed whether it contained any 
covenants.^ 

Of course, if an illiterate man is induced to sign a deed through 
any misrepresentation of its nature and contents, it is void.^ But 
a misrepresentation of the legal efEect of the provisions of a deed 
does not invalidate it.*^ 



1 Haskiim v. Lombard, 16 Me. 140, 33 
Am. Dec. 645; Catter v. Whittemore, 10 
Mass. 442; Scott v. Whipple, ft Me. 336. 

' Arthur v. AndersoD, 9 S. C. 234. 

> P. 56 ; King v. Longnor, 1 Nev. & M. 
576. 

« Leslie r. Mernck, 99 Ind. 180; Rog- 
ers r. Place, 29 Ind. 577 ; Ciem v. New- 
castle, &c. R. Co. 9 Ind. 488; Green- 
field's Estate, 14 Pa. St. 489 ; Hallenbeck 
0. Dewitt, 2 Johnflb 404 ; Jackran r. Croy, 
12 Johns. 427 ; Kimball r. Raton, 8 N. H. 
891; Link V. Page, 72 Tex. 592, 596, 10 
S. W. Rep. 699 ; De Prez v. Everett, 73 



Tex. 431, 484. 11 S. W. Rep. 388 ; School 
Committee v. Kesler, 67 N. C. 443, 448. 

^ Brown v. Brown, 3 Conn. 299, 8 Am. 
Dec 187. 

* Jackson t\ Hayner, 12 Johns. 469 ; 
Clem V, Newcastle, &c. R. Co. 9 Ind. 488, 
68 Am. Dec. 6.')3; Taylor v. King, 6 
Munf. 358, 8 Am. Dec. 746; Hyer v. 
Little, 20 N. J. Eq. 443. 

~ New Albany, &c. R. Co. v. Fields, 10 
Ind. 187 ; Clem r. Newcastle, Ac. R. Co. 
9 Ind. 488, 68 Am. Dec. 653 ; Rnssell t^. 
Branham, 8 Blackf. 277. 



§ 1010.] SIGNING. — EXECUTION OF DEED. 

II. Signing hy Mark, 

1010. A deed may be executed by the grantor's makinfir his 
mark in place of his signature.^ It is not essential, though usual, 
that the words ^^his mark" should accompany the cross of the 
grantor upon the deed, when it appears that the cross was made 
by him, or was made by some other person in his presence, and 
adopted by him.^ Neither is it essential that the grantor's name 
should be written in immediate connection with the cross ; it is 
sufficient if the attestation clause contitins his name, and the cross 
is made opposite the seal.^ 

A grantor's mark may be affixed by the hand of another in his 
presence, just as his signature may be so affixed.^ 

In several States it is declared by statute that a signature in- 
cludes a mark written to authenticate an instrument.^ In some 
States it is more particularly provided that a signature includes a 
mark, when tlie person cannot write, his name being near it and 
witnessed by a person who writes his own name as a witness.^ 

1 Strong v. Brewer, 17 Ala. 706 ; Shank Michigan: If grantor is unable to write. 

V. Butsch, 28 Ind. 19 ; Mut. Benefit I^ Ins. Annot. Stats. 1882, § 2, pi. 17. Minne- 

Co. v. Brown, 30 N.J. £q. 193; Devereux iota: G. S. 1892, § 6842. New Tork: 

v. McMahon, 108 N. C. 134,12 L. R. A. Laws 1892, ch. 677, § 12. Oregon: 1 

205 ; Sellers v. Sellers, 98 N. C. 13 ; Car- Annot. Laws 1892, § 2041. Utah : Comp. 

rier v. Hampton, 11 Ired. 307; Truman Laws 1888, § 4371. Texas: Of person 

V. Lore, 14 Ohio SL 144 ; Lyons v. unable to write. R. Civ. Stat. 1889, art 

Holmes, 11 S. C. 429, 32 Am. Rep. 483. 3140. 

3 Sellers v. Sellers, 98 N. C. 13, 3 S. • Arkansas: Dig. of Stats. 1894, 

E. Rep. 917; State v.Byrd, 93 N.C. 624. §7204. California: Civ. Code, § 14. Ida- 

> Devereax v. McMahon, 108 N. C. 134, ho : R. S. 1887, § 16. Nebraska : Comp. 
12 S. E. Rep. 902. "In construing the Stats. 1895, § 6977. Neyada: 6. S.1885, 
act of making the mark in this case as an § 3614. Tennessee: Code 1884, § 48. 
adoption of the signature just above it in Oklahoma T. : Comp. Stats. 1893, § 4868. 
the body of the deed, we can foresee no Under the statute of Arkansas, pro- 
greater danger of opening a door for the viding that the writing of a name by mark 
evasion of the statute of frauds than in shall be witnessed by a person who writes 
any other case where the mark is used his own name as a witness, it was at first 
and placed in juxtaposition to the written held that the statute must be complied 
name.** Per Avery, J. with, and the mark witnessed, to make a 

* Devereux V. McMahon, 108 N.C.I 34, signature. Watson v. Billings, 38 Ark. 

12 S. E. Rep. 902. 278. But by later decisions it is held to 

^ Some of the statutes cited have spe- mean that a mark is not to be taken aa 

cial reference to criminal procedure. Ala- prima facie a signature unless it is wit- 

bama: Code 1886, § 1789. Connecticut: nessed; but other proof is not exclnded. 

With grantor's name annexed. G. S. J?x parte Miller, 49 Ark. 18, 3 S. W. Rep. 

1888, § 2954. Indiana: R. S. 1894, 883; Davies v. Semmes, 51 Ark. 48, 9 S. 

§ 240. Maine: R. S. 1883, p. 59, § 6. W Rep. 434. 
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SIGNING BY MARK. [§§ 1011, 1012. 

lOlL The grantor^s meurk is his signature. It does not mat- 
ter who wrote bis name, if be himself sets his mark near the name. 
^ His signature is his mark, and the requirements of law are fully 
satisfied if, finding his name subscribed to an instrument, he set 
his mark near it. The sole purpose of the name being there at 
all is by way of identifying and individualizing the mark ; and 
this purpose can be as fully conserved when the name is written 
— as is by no means unusual in practice — by the other party to 
the contract as by a stranger, the act of either in so doing being as 
purely clerical as writing the body of the paper."* Accordingly, 
if a mortgagee writes the name of his mortgagor upon the mort- 
gage, and the latter affixes his mark, and a disinterested witness 
attests the signature, the mortgage is properly executed.^ It 
would not be proper, however, for the mortgagee not only to write 
the mortgagor's name, but also to affix his mark to the instru- 
ment.* 

But the mark is the grantor's signature though the pen is held 
by the grantee or by a third person, the grantor holding merely 
the top of the penholder, but intending to execute the instru- 
ment. The making of the mark is the act of the maker, and not 
of the other party who holds the pen with him.* 

1012. It has sometimes been held that a deed executed by 
an illiterate person by his mairk must first be correctly read 
to him to make it valid ; ^ though, if he does not require the deed 
to be read to him, it is sufficient that he is. fully apprised of the 
nature and effect of the deed.^ If in such case the deed be falsely 
read, or the effect of it be falsely stated, it is not binding upon 
the grantor, though the person who thus falsely reads the deed, 
or states its effect, be a friend of his ; ^^ for it is at the peril of 
the party to whom the writing is made that the true effect and 
purport of the writing be declared, if it be required ; but if the 
party who should deliver the deed doth not require it, he shall be 
bound by the deed although it be penned against his meaning." "^ 

1 Johnson v. Dayis, 95 Ala. 293, 10 So. * Mash v. Daniel (Ala.), 18 So. Rep. 8 ; 

Bep. 911, per McClellan, J. And see Johnson v. Davis, 95 Ala. 29S, 10 So. Rep. 

Jackson v. Jackson, 39 N. Y. 153; Pool 911. 

V. Baffiim,3 Oreg. 4dS; Re Will of Cor. & Suffem r. Butler, 18 N. J. Eq. 220; 

Bclins, 14 Ark. 675, relating; to wills. Hycr v. Little, 20 N. J. £q. 443 ; May v. 

^ Johnson V. Davis, 95 Ala. 293, 10 So. Seymour, 17 Fla. 725. 

Bep. 911. « Hallenbeck r. Dewitt, 2 Johns. 404. 

* Carlisle r. Campbell, 76 Ala. 247. ^ Thoroughgood^s Case, 2 Co. 9 a, 6. 
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§§ 1013, 1014.] SIGNING. — EXECUTION OF DEED. 

The better view, however, is that a deed so executed is valid 
though not read to the maker, in the absence of fraud or misrep- 
resentation, on the part of the grantee. If a person competent 
to execute a deed chooses to sign it without requiring it to be 
read or explained to him, he cannot blame another for his own 
negligence.^ 

1013. One may make a valid eignature by his mark though 
he is able to write his name.^ 

It is not essential, though usual and desirable, that a signing by 
a mark should be attested by a subscribing witness, unless a sub- 
scribing witness to all deeds is required by statute.^ A mark, 
like a signature, is intended to be in itself evidence of the fact of 
execution, and it is ordinarily just as binding without a subscrib- 
ing witness as with one. The signing by a mark may be proved 
by a witness who saw it made, or who heard the grantor acknow- 
ledge it to be his. It may be proved by evidence that it was a 
substitute habitually used by him for his signature. A mark may 
be so peculiar and uniform that it may be proved just as a signa- 
ture may be proved.^ The occasion for a subscribing witness 
arises from the fact that ordinarily a mere cross cannot be identi- 
fied as the mark of the person making it as a signature may be. 

III. Signing by the Hand of Another. 

1014. It is not essential that the grantor himself shall sign 
his deed. It may be subscribed by another person in his behalf, 

In this case a person present at the execu- In Indiana it is declared by statute that, 

tion of the deed took it from another who in case the grantor has signed by mark, 

had commenced the reading of it, and it is the duty of the officer taking the 

said, *' Goodman Thoroughgood, yon are acknowledgment to explain to him the 

a man unlearned, and I will declare it contents of the deed. But his failure 

unto you, and make yon understand it to do so does not affect the validity of the 

better than you can by hearing of it deed. G. S. 1894, § 3368; Fitzgerald v, 

read ; ** and he further said, " Goodman Goff, 99 Ind. 28 ; Leslie v. Merrick, 99 

Thoroughgood, the effect of it is this," Ind. 180. 

stating briefly the purport of it, to which ^ Mackay v, Easton, 19 Wall. 619, 631, 

the latter said : " If it be no otherwise, I per Field, J. ; Devereux t;. McMadon, 

am content." It was adjudged not to be 108 N. C. 134, 12 S. E. Rep. 902. 

his deed. ^ Devereux v. McMahon, 108 N. C. 134, 

^ King V. Longnor, 1 Not. & M. 576 ; 12 S. E. Rep. 902 ; Meazles v. Martin 

Brown v. Brown, 3 Conn. 299, 8 Am. (Ky.), 18 S. W. Rep. 1028. 

Dec. 187 ; School Committee t;. Kesler, ^ State v. Byrd, 93 N. C. 624 ; Deve- 

67 N. C. 443, 448; Kimball v. Eaton, 8 reux v. McMahon, 108 N. C. 134, 12 

N. H. 391 ; Jackson v. Croj, 12 Johns. S. E. Rep. 902 ; Tatom r. White, 95 N. 

427. C. 453. 
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SIGNING BY THE HAND OF ANOTHER. [§ 1014. 

under his direction, iti his presence.^ He may also adopt the act 
of another in signing his name, although he had given no previous 
authority for it. A wife may release her right of dower in a 
deed to a third person by having her name signed by her husband 
by her direction. It is as competent for her to affix her name by 
her husband's hand as by the hand of any other person.^ 

A sheriff may sign his name in this way to a deed made in his 
official capacity, and it is as efficacious as though signed by him- 
8elf3 

In such case it is not necessary to show the incapacity of the 
grantor to execute the deed himself.^ 

The fact of the execution of the deed by the hand of another, 
under the immediate direction of the grantor and in his presence, 
must be affirmatively shown by the party relying upon the deed. 
The proper execution of the deed cannot be left to inference.^ 

Upon the issue, whether the grantor authorized another to sub- 
scribe his name, evidence is admissible that, within a short time 
before, the grantor directed the deed to be prepared in the form 
it was executed with the intent to execute it. Such evidence 
adds probability to the testimony of witnesses who testified that 
he diivcted his name to be signed to the deed.^ 

^ Ball V. Dunsterrille, 4 Term, 313; N. J. £q. 193. Horth Carolina: Kiroe 

King V. Longnor, 4 Bam. & A. 647; v. Brooks, 9 Ired. 218; Devereux v. Mc- 

Lewis V. Watflon, 98 Ala. 479, 22 L. K. Mahon, 108 N. C. 134, 12 S. E. Rep. 902. 

A. 297. California : Jansen r. McCahill, Peonsylvania : Pierce v. Hakes, 23 Pa. St. 

22CaI. 563, 83 Am. Dec. 84; Videau p. 231. Bhoda Island: Goodell v. Bates, 

Griffin. 21 Cal. 389; Harris v. Harris, 59 14 R. I. 65. South Carolina: Wallace 

CaL 620. Georgia: Reinhart v. Miller, v, McGollongh, 1 Rich. £q. 426, court 



22 Ga. 402, 68 Am. Dec 506. Dlinoii : divided. 

Rockford, R. I. & St. L. R. Co. v. Shu- « Frost v. Deering, 21 Me. 156; Bar^ 

nick, 65 III. 223. Indiana : Nye v. Lowry, lett v. Drake, 100 Mass. 174. 

82 Ind. 316 ; Rhode v. Lonthain, 8 Blackf. " Lewis v. Watson, 98 Ala. 479, 22 L. 

413. Kentucky: Irvine v, Thompson, 4 R. A. 297. 

Bibb, 295. Maine : Lovejoy v. Richard- ^ Baker r. Dening, 8 Ad. & El. 94 ; 

60D, 68 Me. 386 ; Bird r. Decker, 64 Me. Mnt. Benefit L. Ins. Co. v. Brown, 30 N. 

550; Frost v. IX^ring, 21 Me. 156. Mas- J. Eq. 193. 

saehuistti : Gardner v. Gardner, 5 Cash. ^ Yideau t;. Griffin, 21 Cal. 389 ; Wag- 

483, 52 Am. Dec. 740 ; Wood i;. Good- gener v. Waggener, 3 T. B. Mon. 542 ; 

ridge, 6 Cush. 117, 52 Am. Dec. 771. Logan v. Steele, 4 T. B. Mon. 430. 

lOnneeota: Conlan v. Grace, 36 Minn. « Woodcook v. Johnson, 36 Minn. 217, 

276, 30 N. W. Rep. 880; Schmitt v. 30 N. W. Rep.. 894; Roles v. Mintzer, 27 

Scfamitt, 31 Minn. 106, 16 N. W. Rep. Minn. 31, 6 N. W. Rep. 378; Miller v, 

543. Hew Hampihire : Cushman v. Woos- Lamb, 22 Minn. 43 ; Knmler v. Ferguson, 

ter, 45 N. H. 410, 413. New Jeraey: 7 Minn. 442; Schwerin v. De Graff, 21 

Mutual Benefit L. Ins. Co. v. Brown, 30 Minn. 854. 
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§§ 1015-1017.] SIGNING. — EXECUTION OF DEED. 

1015. In the oase of an ancient deed coming from the pos- 
session of the heirs of the grantee, if it appears that the name 
of a grantor is in the handwriting of a person then present, and 
not a party to the deed or in interest, in tbe absence of evidence 
of fraud the presumption is that the signature was made in the 
presence of tbe grantor by virtue of an oral direction from him, 
in wbich event the signature is that of the grantor as principal.^ 

1016. The disposing capacity and will, which are the essen- 
tial elements in the execution of a deed, are in the grantor, 
when he merely uses the hand of another, instead of his own, to do 
the physical act of signing his name. The distinction between a 
deed by the hand of a third person in the grantor's presence and 
acting at his request, and a deed executed by an attorney, is 
obvious and well recognized. In the execution of a deed by an 
attorney, the disposing power, though delegated, is with the attor- 
ney, and the deed takes effect from his act ; and therefore the 
power is to be strictly construed, and the authority of the attor- 
ney must be proved by evidence of as high a nature as the deed 
itself ; it must be derived from an instrument under the hand and 
seal of the grantor.^ 

1017. The signing by the third person must ordinarily be 
in the immediate presence of the grantor in order to make it 
his act.^ " The only exception to the rule that an authority to 
execute a deed must be conferred by writing is where the execu- 
tion by the attorney is in the presence of the principal. The 
exception arises from the doctrine that what one does in the 
presence of and by the direction of another is the act of the 
latter, — as much so as if it were done by himself in person. 
The attorney in such case, so far as the signature to the instru- 
ment is concerned, is a mere amanuensis of the grantor. It is 
not sufficient that the attorney was directed to sign the name of 
the principal and affix his seal ; the execution must be in the 
immediate presence of the principal, and this fact must be affirm- 

^ Hogans v. Carrath, 19 Fla. 84. f erring an anthoriry is requisite. But a 

^ Gardner v. Gardner, 5 Cash. 483, 52 person cannot, unless authorized by deed. 

Am. Dec. 740, per Shaw, C. J. See, also, execute an instrument as the act of a 

Gordon v. Bulkeley, 14 S. & R. 331; person who is absent ; and every letter of 

McMurtry v. Brown, 6 Neb. 368. attorney must be by deed." Kime v. 

' Touchstone, 57. " Where one person Brooks, 9 Ired. 218 ; McMurtry v. Brown, 

ilelivcrs an instrument as the act of an- 6 Neb. 368. 
other person who is present, no deed oon- 

10 



SIGNING BY THE HAND OF ANOTHER. 



[§ 1018. 



atively established by the party who relies upon it as an excuse 
for the absence of a power in writing. It is not a fact to be 
inferred from any coincidence between the date of the deed and 
the acknowledgment of the principal that it was executed by 
his attorney, as contended by the learned counsel of the appel- 
lants." ^ 

1018. If, however, the Bigrning be ehown to have been at 
the grsmtor's request, it need not appear that it was done in 
his presence if he afterwards recognizes and adopts the signa- 
ture as his own.^ He recognizes and adopts the signature by 
acknowledging the deed before a magistrate.^ He is, moreover, 
estopped by his own acts from denying his signature. " By ac- 
knowledging the deed as his, he authorized its recordation. On 
receiving the consideration he delivered it ; for it is not to be 
assumed, in the absence of proof, that he delivered it without 
receiving such consideration. By delivering it, he gave authority 
to the grantee to place it on record, and by thus placing it on 
record to give notice to all the world that he had parted with his 
title, which could never have been done without such acknowledg- 
ment and delivery. If a party is ever to be estopped, a stronger 
case of estoppel is not conceivable." * 

Under a former statute of Texas, which did not require that a 
deed should be subscribed at the end by the grantor as does the 
present statute, a deed wholly written by another at the grantor's 
request, and not subscribed by the grantor, his name only appear- 
ing in the granting clause, but which was acknowledged by him 
before the proper officer as his deed, and was then filed for record, 
was held to be valid and operative. Stayton, J., delivering judg- 
ment, said : ^' It is well settled that by his acknowledgment before 
the officer he adopted, and made his own, every word, including 
his own name, then upon the instrument. By that act and the 
delivery of the instrument he declared and made his name or sign. 



1 Videan r. Griffin, 21 Cal. 389, 392, 
per Field, C. J. 

« Tnpper r. Foalkes, 9 C. B. N. S. 
797; Birmingham Canal Co. v. Bold, 
11 Q. B. 127; Holbrook r. Chamberlin, 
116 Mass. 155, 17 Am. Rep. 146; Nje v. 
Lowrr, 82 Ind. 316. 

* Bartlect r. Drake, 100 Mass. 174, 97 
Am. Dec. 92 ; Lovejoj v. Richardson, 68 



Me. 386 ; Clongh v, Clongh, 73 Me. 487, 
40 Am. Rep. 386; Pierce t;. Hakes, 23 
Pa. St. 231 ; Harris v, Harris, 59 Cal. 
620. And see Goodell v. Bates, 14 R. I. 
65; Newton v. Emerson, 66 Tex. 142, 18 
S. W. Rep. 348. Contra, Linsley v. 
Brown, 13 Conn. 192. 

* Love joy v. Richardson, 68 Me. 386, 
389, per Appleton, C. J. 
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§§ 1019, 1020.] SIGNING. — EXECUTION OF DEED. 

then on the paper, the evidence of his intention in reference to 
giving it validity and effect, as fully as though the name had been 
written by himself.^ It is to be regarded, then, as though entirely 
written by himself, for he declared that, as an entirety, it was his 
act ; that he had signed and executed it. This declaration must 
be received as true, unless it appears that he was mistaken ; that 
is, unless it be true that what appeared upon the paper at that 
time, if wholly written by the person named as maker, cannot in 
law constitute a signing." ^ 

1019. One may adopt a deed which has been executed in 
his name by another. He does this by acknowledging and deliv- 
ering such deed as his own, and he will not afterwards be allowed 
to deny that the signature is his.^ ^^ The unauthorized execution 
of' a deed in the name either of a partnership or of an individual 
may be ratified by parol." * One whose name was subscribed to 
a deed by his wife in his absence adopts the signature as his own 
by acknowledging it before a magistrate.^ 

1020. A deed with a forged signature of course confers no 
title.^ A bona fide purchaser for a valuable consideration neces- 
sarily takes the risk of the genuineness of the deeds in the line 
of title.^ The burden of proof is upon the party asserting the 
genuineness of a deed, and this is not changed by the fact that it 
is recorded.* 



1 Citing Bartlett v. Drake, 100 Mass. 
174; Cloaj?h». Clongh, 73 Me. 487; Nye 
r. Lowrv, 82 Ind. 316 ; Willis v. Lewis, 
28 T(.-. 185; Adams v. Field, 21 Vt. 
256 ; Armstrong v. Stovall, 26 Miss. 275 ; 
Pike V. Bacon, 21 Me. 280; Bird v. 
Decker. 64 Me. 550. 

2 Newton v. Emerson, 66 Tex. 142, 18 
S. W. Rep. 348. 

» Clongh V. Clongh, 73 Me. 487, 489, 
40 Am. Uep. 386. In thi» case the grant- 
or's name had boen signed to the deed by 
the grantee. Walton, J., delivering the 
opinion, 8aid : *' It is not often important 
to notice this distinction; but it is im- 
portant in this case in order to avoid the 
apparent absurdity of holding that an 
agent can contract with himself, — can be 
both grantor and grantee. An agent can> 
not contract with himself. He cannot, as 
agent for the grantor, execute a deed to 
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himself. But he can prepare a deed run- 
ning to himself, even to the signing and 
sealing, and, if the grantor then adopts the 
deed by personally acknowledging and 
delivering it, it will be a legal and valid 
instrument. But its validity rests upon 
the ground of adoption, not agency or 
ratification." And see Lovejoy v. Rich- 
ardson, 68 Me. 386 ; Kerr v. Russell, 69 
III. 666, 18 Am. Rep. 634; Holbrook v. 
Chamberlin, 116 Mass. 155; Bartlett v. 
Drake, 100 Mass. 174; Greenfield Bank 
V. Crafts, 4 Allen, 447 ; Watson v. Bil- 
lings, 38 Ark. 276, 282. 

^ Holbrook v. Chamberlin, 116 Mass. 
155, 161. 

< Bartlett v. Drake, 100 Mass. 174 

« Cole V. Long, 44 Ga. 579. 

f Reck V. Clapp, 98 Pa. St. 581. 

8 Hanks v. Phillips, 39 Ga. 550. 



EXECUTION UNDER POWER OF ATTORNEY^ [§§ 1021, 1022. 

IV. Execution under Power of Attorney. 

1021. Authority to execute a deed must be given by deed. 
A deed cannot be executed by a third person for the grantor in 
his absence unless authorized by a power under seal.^ A recital 
of the attorney's authority in the deed is proper and desirable, 
but it has of itself no effect as showing authority,^ though such 
recitaU coupled with a long delay of the principal to assist an ad« 
verse claim, affords presumption of the existence of the power.' 
The attorney may execute the deed by signing the name of the 
principal alone, without signing his own.^ The deed should pur- 
port throughout to be the deed of the principal, and the princi- 
pal's name should be signed, together with his own name as 
attorney. This is the common-law form of executing a deed 
under a power of attorney, and this form is proper though a 
statute provides that a person executing a deed as attorney for 
another shall describe himself in and sign the deed as attorney.^ 

1022. A power of attorney for the execution of a deed 
should be as certain and as formal cus the deed itself.^ The 



^ Co. Litt. 52 a; Touchstone, 57; 
Comyn'B Dig. Att'y C. 5 ; Combe's Case, 
9 Coke, 76 6; Clark v. Graham, 6 Wheat. 
577. Oalifoniia : Videau v. Griffio, 21 Cal. 
389. Georgis : Rowe v. Ware, 30 Ga. 278. 
Indimna: Rhode r. Lonthain, 8 Blackf. 
413. Kfintneky : Waggener v. Waggener, 
3 T. B. Mod. 542; Logan v. Steele, 4 T. 
B. Mon. 430. Maine : Wheeler v Nevins, 
34 Me. 54 ; Heath v. Nutter, 50 Me. 378. 
Mtehigaa: Darenport v. Parsons, 10 
Mich. 42, 81 Am. Dec. 772. Missouri: 
Shoetze v. Bailej, 40 Mo. 69. Nebraska : 
McMortry v. Brown, 6 Neb. 368. New 
Jersej : Tappan v. Redfield, 5 N. J. Eq. 
339; Smith p. Perry, 29 N. J. L. 74. 
New Yorik : Blood v. Goodrich, 9 Wend. 
68, 24 Am. Dec. 121 ; Van Ostrand t;. 
Reed, 1 Wend. 424 ; Lawrence i;. Taylor, 
5 Hill, 107, per Cowen, J.; Worrall ©. 
Mann, 5 N. Y. 229, 55 Am. Dec. 830. 
North Carolina : Cadell v. Allen, 99 N. C. 
542 ; DaTenport r. Sleight, 2 Dev. & B. 
381, 31 Am. Dec. 420; Humphreys v. 
Tinch, 97 N. C. 303. Penaqrlvania : Gor- 
don V. BolkelejT, 14 S. & R. 331 . Tennee- 



see : Smith v. Dickinson, 6 Humph. 261, 
44 Am. Dec. 306. 

^ Waggener v. Waggener, 3 T. B. Mon. 
542. 

8 Folts V. Ferguson (Tex.), 24 S. W. 
Rep. 657. 

^ Devinnej v. Reynolds, 1 Watts & S. 
328. 

* Posner v. Bayless, 59 Md. 56. A deed 
executed in the form indicated by such 
statute is good. Citizens, &c. Land Co. v. 
Doll, 35 Md. 89. In Texas, also, the tech- 
nical requirements of the common law in 
regard to the execution of a power of attor- 
ney are dispensed with, and, if the attor- 
ney has the power to convey, tlie convey- 
ance is binding upon the principal, and 
conveys his title, though the conveyance 
be made without reference to him. Hough 
V. Hill, 47 Tex. 148 ; Rogers v. Bracken, 
15 Tex. 564; Link v. Page, 72 Tex. 592, 
10 S. W. Rep. 699; Trinity Co. Lumber 
Co. V. Pinckard (Tex.), 23 S. W. Rep. 720. 

8 aark V. Grahrtm, 6 Wheat. 517; 
Gale V. Gale, 30 N. H. 420 ; Lumbard v. 
Aldrich, 8 N. H. 31, 28 Am. Dec. 381. 
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§ 1022.] 



SIGNING. — EXECUTION OF DEED. 



same formalities, moreover, of signing, sealing, and acknowledg- 
ing, should be observed in its execution.^ If two subscribing 
witnesses are required for the execution of the deed, two wit- 
nesses should^ be required for the execution of the power .^ Where 
the deed of a married woman is invalid unless her husband joins 
with her in the execution of it, the husband should join in the 
execution of a power of attorney given by his wife for the con- 
veyance of her land.^ If it is required that a married woman in 
acknowledging a deed shall be examined aprrt from her husband, 
the same formality is requisite in her acknowledgment of a power 
of attorney for the conveyancp of her land.* 

The lands to be conveyed under the power must be sufficiently 
identified.^ 

It is provided by statute in nearly all the States, though in 
somewhat varying terms, that a power of attorney to convey real 
estate must be executed, acknowledged, and recorded in the same 
manner that conveyances are.® 

In several States a power of attorney to convey is not deemed 
to be revoked until the instrument of revocation is deposited for 
record in the same office in which the power is recorded,*^ 



1 Cadell V. Allen, 99 N. C. 542. 

* Gage V. Gage, 30 N. H. 420 ; Stone v. 
Ashley, 13 N. H. 38. 

* Heinlen i;. Martin, 53 Cal. 321 ; Dow 
V. Gould, 31 Cal. 629 ; Dentzel v. Waldie, 
30 Cal. 138. 

* Butterfield v. Beall, 3 Ind. 203. 

^ Bradley v. Whitesides, 55 Minn. 455, 
57 N. W. Rep. 148. 

^ Alabama: Code 1886, § 1856. Ar- 
kanias : Di^r. of Stats. 1894, § 719. Cali- 
fornia: Civ. Code, §§ 1214-1216. Col- 
orado: Annot. Stats. 1891, § 445. Con- 
neoticut : G. S. 1888, § 2954. Delaware : 
R. Code 1893, ch. 83, §§ 11-14. Georgia : 
Code 1882, § 2182. Indiana : R. S. 1894, 
§§ 3336, 3337. Kansas: 1 G. S. 1889, 
§ 1131. Kentucky: G. S. 1894, § 499. 
Maryland: Pnb. G. L. art. 21, §§ 25, 26. 
Massaclmsetts : P. S. 1882, ch. 120, § 14. 
Michigan : 2 Annot. Stats. 1882, §§ 5690, 
.*i692. MissiMippi: Annot. Code 1892, 
§§ 1 93, 196. Missouri : R. S. 1 889, §§ 2425, 
2426. Montana : Comp. Stats. 1887, 
p. 662, S§ 261, 262. Kebiaska : Comp. 
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Stats. 1895, § 4140. Kerada : G. S. 1885, 
§§ 2596, 2597. Kew Hampshire: P. S. 
1891, ch. 137, § 6. Kew Jersey : R. S. 
1877, p. 156. Kew Mexico : Comp. Laws 
1S84, §§ 276.5, 2766. Kew York: 4 R. S. 

1889. p. 2475, §§ 39, 40. Ohio: R. S. 

1890, §§ 4108, 4131. Oregon: Annut. 
Laws 1 892, §§ 3035, 3036. Pennsylyania : 
Bnghtly's Purdon's Dig. 1894, p. 152. 
Tennessee: Code 1884, § 2937. Utah: 
Comp. Laws 1888, §§ 2614, 2615. Ver- 
mont: R. L. 1880, § 1935. Wisconsin: 
Annot Stats. 1889, § 2237. Wyoming: 
R. S. 1887, §§ 24, 26. 

7 Arkansas : Dig. of Stats. 1894, § 720. 
California: Civ. Code, § 1216. Idaho: 
R. S. 1887, § 3003. Iowa: R. S. 1888, 
§ 3144. Kansas: G. S. 1889, § 1133. 
Kentucky : G. S. 1894, § 499. Maryland : 
Pub. G. L. art. 21, § 26. Michigan: 2 
Annot. Stats. 1882, § 5692. Mississippi: 
Annot. Code 1892, § 196. Missouri: U. 
S. 1889, § 2426. Montana: Cir. Code 
1895, § 1643. Keyada: G. S. 1885, 
§ 2597. Kew Mexico : Comp. Laws 1884, 



EXECUTION UNDER POWER OF ATTORNEY. [§§ 1023-1025. 

1023. One who is capable of mcJciner a deed may exeoute it 
by an attorney constituted such by writing under bis hand and 
seaU Of course the same disabilities that prevent the owner's 
making a conveyance prevent his appointing an attorney to make 
it. While, as already noticed, the deed of an infant is, as a gen- 
eral rule, not absolutely void but voidable only,^ yet, if his deed 
is not to take effect by delivery, it is void. The power of attor- 
ney of an infant, not conveying a present interest, is not voidable 
merely, but absolutely void.^ "In fact," says Mr. Justice Strong, 
•' we know no case of authority in which the letter of attorney of 
either an infant or a lunatic has been held merely voidable." 

1024. An insane person can neither make a deed ^ nor by a 
power of attorney authorize another to make a deed for him. 
His power of attorney is wliolly void.^ 

1025. One partner or member of an cussociation hcus no 
implied authority to execute a deed binding upon the other 
members.^ But an instrument of this character, executed in 
this manner, may be rendered obligatory by a previous parol 



§2766. New York: 4 R. S. 1889, p. 2475, 
§40. North Dakota: Comp. Laws 1887, 
§ 3295. Ohio: R. S. 1890, § 4132. Qre- 
gu : AnQot. Laws 1892, § 3036. Okla- 
homa: Comp. Stats. 1893, § 6129. Pexm- 
lylTuia: Brighdj's Pardon's Dig. 1894, 
p. 152. flonth Dakota: Corap. Laws 
1887, § 3295. Tenneisee : Code 1884, 
§ 2937. Utah : Comp. Laws 1888, § 2615. 
Wyoming : R. S. 1887, § 26. 

«82. 

* Dexter p. Hall, 15 Wall. 9, 25, per 
Strong, J.; Lawrence v. McArter, 10 
Ohio, 37 ; Fonda 9. Van Home, 15 Wend. 
631 ; Pyle v. Cravens, 4 Litt. 17. " Per- 
haps it cannot be contended against the 
CttTTcnt of authorities that an act done 
bj another for an infant, which act must 
necessarily be done by letter of attorney 
under seal, is not absolutely void, though 
00 satisfactory reason can be assigned for 
each a position." Per Parker, C J., in 
Whitney v. Dutch, 14 Biass. 457, 7 Am. 
Dec 229. 

» Dexter v. Hall, 15 Wall. 9. Mr. Jus- 



tice Strong, delivering the decision, said : 
"The doctrine, that a lunatic's power of 
attorney is void, finds confirmation in the 
analogy there is between the situation and 
acts of infants and lunatics. Both such 
classes of persons are regarded as under 
the protection of the law. But, as already 
remarked, a lunatic needs more protec- 
tion than a minor. The latter is pre- 
sumed to lack sufficient discretion. Reason 
is wanting in degree. With a lunatic it 
18 wanting Altogether. Yet it is univer- 
sally held, as laid down by Lord Mans- 
field in Zouch v. Parsons, 3 Burrow, 1805, 
that deeds of an infant which do not take 
effect by delivery of his hand (in which 
class he places a letter of attorney) are 
void. We are not aware that any differ- 
ent rule exists in England or in this conn- 
try. It has repeatedly been determined 
that a power of attorney made by an 
infant is void. ... In fact we know no 
case of authority in which the letter of 
attorney of either an infant or lunatic has 
been held merely voidable." 

Skinner v, Dayton, 19 Johns. 513, 10 
Am. Dec. 286. 
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§ 1026.] SIGNING. — EXECUTION OF DEED. 

authority, or by subsequent parol ratification, and thus become 
the deed of the partnership. Much slighter authority will pro- 
duce this effect where the subject-matter of the instrument is 
within the partnership dealings than where it has no connection 
with the business of the firm.^ 

V. Execution hy Married Woman by Power of Attorney. 

1026. A married woman, under statutes which have re- 
moved her common-law disabilities, may appoint an attorney 
to convey land which she is herself competent to convey. Her 
power of attorney may be made in the same manner and with 
the same legal effect as the power of a feme %ole? Under stat- 
utes which enable a married woman to transfer her separate real 
estate as if she were sole, doubtless her power of attorney to her 
husband is valid.^ This is true even under a statute which does 
not enable the wife to convey directly to her husband.^ Special 
provisions in regard to powers of attorney by married women 
exist in many States.^ 

1 McDonald v. Egglcston, 26 Vt. 154, age may join with husband in a power of 
161, 60 Am. Dec. 303, per Isham, J.; attorney to relinquish dower, her signa- 
Cady V. Shepherd, 1 1 Pick. 405, 22 Am. ture being attested by two witnesses, or 
Dec. 379 ; Swan v. Stedman, 4 Met. 548. acknowledged, aa her conyeyance is re- 
in Bell V. Dunsterville, 4 Term, 313, it quired to be. Code 1886, § 1894. Cali- 
was held that a deed signed by a partner fomia : The power of attorney of a mar- 
in behalf of himself and his copartner, by ried woman authorizing the conveyance 
the authority and in the presence of the of an estate in her sepxrate property is 
copartner, is a good execution of the not valid unless acknowledged by her in 
deed by both. The presence of the non- the manner required for the acknowledg- 
subscribing partner may be the most sat- ment of a deed. Civ. Code, § 1094. DeU- 
isfactory proof of his assent, but such ware : A married woman may make a 
presence is not necessary. The assent of letter of attorney as though she were a 
such partner may be proved by other evi- feme sole. Laws 1877, ch. 467 ; R. Code 
dence. Cady v. Shepherd, 11 Pick. 400, 1893, eh. 83, §§ 11-14. Florida: A mar- 
405, 22 Am. Dec. 379 ; McDonald v. Eg- ried woman may convey her separate real 
gleston, 26 Vt. 154. 161, 60 Am. Dec. property by power of attorney sitrned and 
803. acknowledged as a deed of her separate 

2 Enapp V. Smith, 27 N. Y. 277. See property is signed and acknowledged, pro- 
§§ 36-39. . Tided her husband joins in the power and 

» Weisbrod v. Chicago & N. W. Ry. it be duly recorded. R. S. 1892, § 1967. 
Co. 18 Wis. 35, 86 Am. Dec. 743; Ra- Indiana: A married woman may join in a 
couillat V. Sansevain, 32 Cal. 376. See powerof attorney with her husband to con- 
Hunt V. Johnson, 19 N. Y. 279. vey her land, or any interest therein ; and 

* Weisbrod v. Chicago & N. W. Ry. Co. this must be Acknowledged and recorded. 

18 Wis. 35, 86 Am. Dec. 743. R. S. 1894, § 3369. Eentacky : Any mar- 

^ Alabama : Wife of eighteen years of ried woman resident out of this common- 
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EXECUTION BY MARRIED WOMAN BY POWER OF ATTORNEY. [§ 1027. 



It is true that at common law a married woman could not make 
a deed by an attorney.^ 

A power of attorney, made by a woman when sole, is revoked 
by her marriage.* 

1027. A joint power of attorney by a husband and wife is 
effectual to authorize the attorney to execute a deed of the wife's 
separate estate, where it is competent for her to convey by an 
attorney.' Under some statutes expressly authorizing a married 
woman to execute a power of attorney for the conveyance of her 
real estate, the husband must join in the execution of the power.^ 

Under a statute which provides that a married woman shall 
convey her real estate only by deed executed jointly with her 
husband, a deed made by the wife jointly with an agent acting 



vealih may conyev any interest she may 
bare in real estate therein hy a power of 
attorney, executed and acknowledged as 
de^s by married women are by law re- 
paired. G. S. 1894, § 508. Minnesota: 
No power of attorney or other authority 
by husband or wife to the other to convey 
real estate, or any interest therein, id of 
any force. G. S. 1894. § 5534. Kiasonri : 
A married woman may convey her real 
estate, or relinquish her dower in the real 
estate of her husband, by a power of at- 
torney execntdd and acknowledged by her 
jointly with her husband, as deeds con- 
veying real estate by them are required to 
be. R. S. 1889, §2397. Hew York: A 
married woman residing in this State, and 
of the age of twenty-one years or more, 
may execute, acknowledge, and deliver 
her power of attorney with like force and 
effect as if she were single. 4 R. S. 
1889, 8th ed. p. 2605. Korth CaroUna: 
Conveyances may be made under a power 
of attorney by husband and wife to con- 
vey her lands. Code 1883, § 1257. Utah: 
A noarried woman may join in a power of 
attorney with her husband for the incum- 
brance, release, or conveyance of lands, or 
of any interest therein ; such power must 
be witnessed by at least one credible wit- 
ness and acknowledged. Comp. Laws 
1888, § 2532. West Virginia : It is pro- 
vided that a married woman mav, by 
power of attorney dnlj^ executed, ac- 
voL. n. 



knowledged, and certified, appoint an at- 
torney in fact to execute any deed or 
other writing which she might execute 
and acknowledge in person; and eveiy 
deed or other writing executed and ac- 
knowledged shall be valid and effectual 
to convey the title and interest of such 
married woman, and to bar her right of 
dower therein as if she had, in person and 
in the manner required, executed and ac- 
knowledged the same. Acts 1873, ch. 67, 
§§ 6, 12 ; R. S. 1878, ch. 65, § 12. Wiscon- 
sin : A married woman may, by letter of 
attorney, bar her dower, or convey any 
other interest in any real estate, in the 
same manner and in the same cases as she 
might personally do. Annot. Stats. 1889, 
§ 2223. 

1 Quids t;. Sansom, 3 Taunt. 261 ; Sny- 
ner v. Sponable, I Hill (N. Y.), 567; 
Hardenburgh v. Lakin, 47 N. T. 109, 113, 
per Allen, J. ; Boyd v. Turpin, 94 N. C. 
137, 55 Am. Rep. 597 ; Bank of Louis- 
ville V. Gray, 84 Ky. 565, 2 S. W. Rep. 
168. 

3 Judson V. Sierra, 22 Tex. 365. 

8 Douglas V. Fulda, 50 Cal. 77. See 
§87. 

* As in California : Dow v. Gould, ftc. 
Silver M. Co. 31 Cal. 629. The husband's 
name need not appear ns in the body of the 
instrument as a constituent, but it is suffi- 
cient if he signs, seals, and acknowledges 
it. Dentzel t;. Waldie, 30 Cal. 138. 
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§ 1028.] SIGNING. — EXECUTION OF DEED. 

under a power from the husband to convey his land is a nullity^ 
so far as it relates to land belonging to her. Such a power does 
not authorize the agent to join the wife in a conveyance of her 
realty.^ 

A deed executed under a joint power of attorney from a hus- 
band and wife is the deed of the husband, though, the power being 
void as to the wife, the deed is void as to her.^ 

1028. Under statutes which provide that a married woman 
oan oonvey her real estate only by a deed acknowledgred upon 
a separate ezfiunination, she cannot, except by express statutory 
provision, execute, either alone or in connection with her husband, 
a valid power of attorney to convey her interest in real property.* 
^^ The private examination is required to protect her from the 
coercion or undue influence of her husband, and her acknowledg- 
ment is therefore considered as an essential preliminary to the 
validity of any transfer to her. The private examination is in its 
nature personal; it is a matter in which she cannot be repre- 
sented by another. A privy acknowledgment by attorney, as ob- 
served by Bishop,* would seem to involve a contradiction, and cer- 
tainly would in a great degree defeat the object which her personal 
examination was intended to secure.'*^ The execution of the 
power of attorney by a married woman by acknowledgment upon 
a separate examination, in the manner required for the execution 
of a deed by her, is not sufficient to make valid a deed executed 
in pursuance of such a power, unless the power is expressly au- 
thorized by statute. Under a statute which provides that the 
power of attorney of a wife to convey her real estate or dower 
shall be executed by her jointly with her husband, and acknow- 
ledged as a deed by a married wqman is required to be, a power 
of attorney acknowledged by the husband but not by the wife 
does not authorize the execution of a deed to convey any title or 
interest of hers.^ 

1 Toulmin v. Heidelberg, 32 Miss. 268. land, 16 N. J. Eq. 198; Earle v, Earle, 

> Shanks v. Lancaster, 5 Gratt. 110, 20 N. J. L. 347 ; Aiken v. Snttle, 4 Lea, 

50 Am. Dec. 108. 103 ; Elliott v. Teal, 5 Sawjer, 249 ; Hoi- 

* Mott V, Smith, 16 Cal. 533, 556 ; Dow land v. Moon, 39 Ark. 120; McDaniel v. 

V, Gould, &c. SiWer M. Co. 31 Cal. 629; Grace, 15 Ark. 465 ; Clark v. Mumford, 

Snnmer v. Conant, 10 Vt. 9, 19 ; Lewis i;. 62 Tex. 531. 

Coxe, 5 Harr. 401 ; Bank of rx)ai8ville v. * Law of Married Women, § 602. 

Gray, 84 Ky. 565, 2 S. W. Rep. 168; » HoUaday i». Daily, 19 Wall. 606, per 

Dawson v. Shirley, 6 Blackf. 531 ; Butter- Field, J. 

field V. BeaU, 3 Ind. 203; Smith v. Yree- * Bocock v, Pavey, 8 Ohio St. 270. 
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OONSTBUCTION OF POWER OF ATTOBNET. [§§ 1029, 1080. 

VI. Construction of Power of Attorney. 

1029. In oonstmin^ a power of attorney the intention of 
the parties is to be reerarded. Though the power to sell be not 
expressly given, it may be implied from the terms of the instru- 
ment.^ It cannot be implied, however, from general words, when 
the particular words do not in any way relate to a conveyance of 
the principal's authority.^ The authority of the attorney must be 
ascertained from the language of the instrument which confers 
the authority,^ though the practical interpretation put upon it 
by the parties themselves by their acts may serve to show the 
extent of the authority they intended it to confer.^ One dealing 
with an agent acting under a written power deals with him with 
that power before him.^ 

1030. The attorney's authority, as expressed in the terms 
of the power, oannot be extended further than is neoessary 
and proper for carrying the authority expressly conferred into 
full effect. Therefore, where the object of the power seems to 
have been to authorize the agent to manage and take care of 
the principal's property, and for this purpose to buy and sell real 
and personal property, and there was nothing to show that in the 
execution of the power it was necessary for the attorney to raise 
money for his principal by mortgage, it was held that the attor- 
ney could not bind the principal by a mortgage.^ A power of 
attorney must be strictly construed according to its plain import.*^ 

A power of attorney may fix a limit of time within which the 
agent is to do the act. Where it fixes a reasonable time for doing 
the act, it must be done by the agent within a reasonable time in 



1 Mwr V, Given, 23 Me. 55, 39 Am. 
Dec 600 ; Sullivan v. Dayis, 4 Cal. 291. 

* CoqaiDard v. French, 19 Ind. 274 ; 
Lord V. Sherman, 2 Cal. 498 ; Billings 
r. Morrow, 7 CaL 171, 68 Am. Dec 235. 
Here the power was '* to superintend any 
real and personal estate, to make con- 
tracts, to settle outstanding debts, and 
gaierally to do all things that concern 
mj interest in any way, real or personal, 
whatsoever, giving my said attorney full 
power to use my name to release others 
or bind myself, as he may deem proper or 
expedient." 



< Blum V. Robertson, 24 Cal. 127. 

^ Marr r. Given, 23 Me. 55, 39 Am. 
Dec. 600, per Shepley^ J. 

» Dyer t?. Dufify, 39 W. Va. 148, 19 
S. E. Rep. 540. 

« Wood f. Goodridge, 6 Cush. 117, 52 
Am. Dec. 771. See, also, Hoyt v, Jaqnes, 
129 Mass. 286. 

7 Wynne v. Parke (Tex. Civ. App.), 30 
S. W. Rep. 52 ; Skaggs i;. Murchison, 63 
Tex. 348 ; Reese r. Medlock, 27 Tex. 120 ; 
Frost V, Erath Cattle Co. 81 Tex. 505, 17 
S. W. Rep. 52. 



19 



§§ 1031, 1032.] SIGNING. — EXECUTION OF DEED. 

order to bind the principal. A proposal of sale made under sacli 
power must be accepted within a reasonable time from the date 
of the power.i 

A power of attorney merely to sell land implies that the agent 
shall sell for cash, and he cannot sell on credit in the absence of 
authority contained in such power of attorney .^ 

1031. In construingr a power of attorney reference may be 
had to the purpose of the appointment, and the powers spe- 
cifically declared may properly be enlarged or limited by a due 
consideration of the object intended to be accomplished.^ Accord- 
ingly, under a power of attorney which was manifestly intended 
to enable his attorney to settle all the principal's business, to col- 
lect all moneys due, dispose of all his property real and personal 
and pay his debts, the attorney, though in terms only authorized 
to sell the real estate, may mortgage it to secure his principal's 
creditors.* 

An attorney who is merely empowered to contract for the sale 
of land has no power to convey for his principal.^ 

An irrevocable power of attorney to sell and convey land, 
coupled with a release to the attorney of the grantor's claim to 
the proceeds of any sales made by the attorney, does not vest in 
the attorney the title to the land. He cannot convey as tlie 
owner, but only as attorney for the owner.^ 

1032. An unrestricted power to sell land grives the attorney 
the rierht to sell in bulk or in parcels. As incident to snch a 
power, the attorney may plat the land and lay out ways. Hav- 
ing done this, his deeds of lots of land bounding upon streets so 
laid out pass the fee in the streets, whether the attorney had the 
power to dedicate the streets to the public or not. He had at 
any rate the right to sell the land in fee, and to convey a right of 
way to his grantees.*^ 

1 Dyer v. Duffy, 39 W. Va. 148, 19 * Lamy v. Burr, 36 Mo. 85, 88 Am, 
S. W. Rep. 540. Dec. 135. See, also, Gimell v. Adams, 1 1 

2 Dyer v. Duffy, 39 W. Va. 148, 19 Humph. 283. 

S. E. Rep. 540; Burks v. Hubbard. 69 ^ Force v. Dutcher, 18 N. J. Eq. 401 ; 

Ala. 379; Delafield v. Illinois, 26 Wend. Moore v. Lockett, 2 Bibb, 67, 4 Am. Dec. 

192; School Dist. v. ^tna Ins. Co. 62 683. 

Me. 330 ; Lumpkin v. Wilson, 5 Heisk. ^ Douglas v. De Laittre, 55 Fed. Rep. 

555. 873. 

8 Martin v. Harris (Tex. Civ. App.), ^ Anthony v. Providence (R. I.), 28 

26 S. W. Rep. 91. Atl. Rep. 766. 
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CONSTRUCTION OF POWER OF ATTORNEY. [§§ 1088, 1084. 

1033. Whether an attorney can bind his principal by cove- 
nants, without express or implied authority to convey with 
covenants, is a question upon which the cases can hardly be rec- 
onciled. The cases which hold that such express authority is 
necessary are perhaps the most numerous.^ But there are well- 
considered decisions by courts of high authority which hold that 
a power which authorizes the attorney to convey, in as full and 
ample a manner as the principal himself could, authorizes him to 
make a deed with full covenants of warranty .^ A power to exe- 
cute deeds of conveyance necessary for the full and perfect trans- 
fer of the principaFs title, as sufficiently in all respects as he could 
do personally in the premises, aided by the situation of the parties, 
the usages of the country, and other circumstances having a legal 
bearing upon the question, may be construed as giving the agent 
power to enter into a covenant of seisin.^ 

1034. Ordinarily a party who relies on a grant of land, under 
a power of attorney, must show the authority of the attorney.^ 
But after the lapse of twenty years, or other time sufficient to 
bar a recovery, a presumption arises that a conveyance by an attor- 
ney in fact was made under a power of attorney, though there 
is no evidence of the actual existence of such a power .^ But a 
deed, though forty years old, which purports to be executed by 
an attorney in fact, but is unaccompanied by his power of attor- 
ney, is inadmissible, where no claim appears to have been asserted 
mider it by the grantee for twenty-five years, and it does not ap- 

1 Howe p. Harrington, IS N. J. Eq. 495 ; defend suits, to submit to arbir ration any 
Nixon V. Hyserott, 5 Johns. 58 ; Gibson matter respecting the estate, and generally 
V. Colt, 7 Johns. 390. Authority to an to do any acts in relation to the estate 
attorney " to grant all discharges/' as which the interest of the principals re- 
folly as the principal might do, does not quired. It seems to have been the inten- 
EQthorize him to convey by deed of war- tion of the principals to intrust the man- 
ranty. Heath v. Nutter, 50 Me. 378. agement and disposal of their estate to 

' Le Koy v. Beard, 8 How. 451 ; Tag- the attorney, and to authorize him to 

gart r. Stanbery, 2 McLean, 543 ; Peters make such deeds and to do such acts as in 

p. Famsworth, 15 Vt. 155. his judgment would be most for their 

* Bronson v. Coffin, 118 Mass. 156, per benefit. We think he was authorized to 
Morton, J. " A naked power to sell land give the deed to the plaintiff, which is in 
may not give the attorney power to bind the form usually adopted in conveying 
the principal by any covenants. But the real estate, and contains the usual cove- 
power of attorney in this case is broader nants.'* 

than a mere power to sell. It gives the ^ Hacer v. Spcct, 52 Cal. 579. 

attorney power to sell and to make all ^ Goodwin v. M'Cluer, 3 Gratt. 291 ; 

necesaary deeds of conveyance, to pny the Blackburn v. Norman (Tex. Civ. App.), 

taxes, to make leases, to appear in and 30 S. W. Rep. 718. 
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§§ 1035, 1036.] SIGNING. -r- EXECUTION OF DEED. 



pear that the one for whom it purported to have been executed 
ever knew of the assertion of any title by the grantee.^ 

In case of an ancient deed, that is, one executed more than 
thirty years ago, purporting to have been executed under a power 
of attorney, and coming from proper custody, there is a presump- 
tion of the existence of such a power at the time of the execution 
of the deed.2 

VII. Ratification and Revocation of Power of Attorney. 

1035. Batiflcation. — While many authorities hold that a deed 
executed by an attorney having no previous authority may be 
ratified by parol,^ others hold to the rule that such unauthorized 
act, of an attorney in fact, can be confirmed only by an instru- 
ment under seal.^ But even this rule does not prevent a ratifica- 
tion by acts which operate as an estoppel in pais,^ A son received 
from his parents a power of attorney to sell land. They allowed 
him to exercise complete control over the property, but later 
withdrew the power. The son subsequently conveyed the land 
under an ostensible power of attorney from his parents, who, 
though informed of the act, took no steps to disavow it for three 
years, during which time the purchaser made valuable improve- 
ments. It was held that the parents ratified the son's act, and 
were estopped to assert title on the ground that the power of 
attorney was a forgery.* 

1036. A power of attorney is revooable at any time, though 
it is expressly declared irrevocable, unless the attorney has an 
interest in the property on which the power is to be exercised.*^ 



1 Baldwin v. Goldfrink (Tez.)> 31 S. 
W. Rep. 1064. 

* Davis t;. Pearson (Tex. Civ. App.), 
26 S. W. Rep. 241 ; Harriaon v. McMar- 
ray, 71 Tex. 122, 8 S. W. Rep. 612; 
O'Donnell v. Johns, 76 Tex. 362, 13 S. 
W. Rep. 376. 

» Mclntyre v. Park, 11 Gray, 102, 71 
Am. Dec. 690; Cady v. Shepherd, 11 
Pick. 400, 22 Am. Dec. 379; Swan v. 
Stedman, 4 Met. 548 ; McDonald r. £g- 
gleston, 26 Vt 154. 

« Spofford V, Hobbs, 29 Me. 148, 48 
Am. Dec. 521 ; Heath v. Nutter, 50 Me. 
378 ; Smith v. Dickinson, 6 Humph. 261, 
44 Am. Dec. 306; Paine v. Tucker, 21 
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Me. 138, 38 Am. Dec. 255 ; Hanford o. 
McNair, 9 Wend. 54 ; Despatch Line Co. 
V. Bellamy Manuf. Co. 12 N. H. 205, 37 
Am. Dec. 203. 

fi Borel V. Rollins, 30 Cal. 408 ; Alex- 
ander V. Jones, 64 Iowa, 207, 19 N. W. 
Rep. 913. 

« Lynch t;. Richter (Wash.), 39 Pac. 
Rep. 125. 

T Hunt u. Rousmanier, 8 Wheat. 174. 
" The reason of the rule is a plain one," 
said Chief Justice Marshall. *' It seems 
founded on the presumption that the sub- 
stitute acts by virtue of the authority of 
his principal existing at the time the act 
is performed, and on the manner in which 



RATIFICATION AND REVOCATION. [§§ 1037-10S9. 

It 18 not enough that he is interested in the proceeds of a sale 
which he is authorized to make,^ unless the power is given him 
as security, and he is entitled to receive the proceeds, so far as 
necessary to cover the debt, to his own use.^ Ordinarily, when the 
attorney *8 interest is limited to the proceeds of the sale of the 
property, the power is not coupled with an interest, for the pro- 
ceeds do not arise until after the power has been exercised, and 
when it is exercised it is extinguished.^ A power which makes 
the attorney the general agent for the transaction of all the prin- 
cipal's business is not irrevocable, unless the grant of an interest 
is so plain as not to need the aid of construction.^ 

1037. The death of the principal terminates a power to 
convey, and a deed made by the attorney after such death is void 
even if he was ignorant of the fact of the death ; ^ though, if the 
power be coupled with an interest, it survives and may be exe- 
cated after the death of the donor. 

1038. The marriage of the donor of a power of attorney 
operates as a revocation of the same, so far as concerns the 
rights which the wife of the donor may acquire in the property 
by the marriage, such as the rights of dower and homestead.^ 

1039. The insanity of the principal after the execution of a 
po^^er of attorney operates cus a revocation, or suspension for 
the time being, of the authority of the agent to act under it ; 
though it seems that if the disability of the principal is not known 
to those who deal with the agent within the scope of the authority 
he appears to possess under the power, the principal and those 
who claim under him may be precluded from setting up the insan- 
ity as a revocation.*^ This rule does not apply, however, where 



he most execute his authority." Brown 
9. PioTT, 38 C&l. 550 ; WilliamB v. Bir- 
beck, Hoff. (N. Y.) Ch. 359. 

1 Hunt V, Rousmanier, 8 Wheat. 174 ; 
Walker u. Denison, 86 III. 142. 

* Such as a power of sale in a mort- 
gage. Ber^^en r. Bennett, 1 Caines' Cas. 
1,2 Am. Dec 281. 

* Hnnt 17. Ronsmanier, 8 Wheat. 174, 
204 ; Barr v. Schroeder, 32 Oal. 609. 

* Barr v. Schroeder, 32 Cal. 609. 

* Hnnt r. Roosmanier, 8 Wheat. 174 ; 
Davis p. Windsor Say. Bank, 46 Vt. 728 ; 



Ferris v. Irving, 28 Cal. 645 ; Clayton v, 
Merrett, 52 Miss. 353. The case of Cas- 
siday v. M'Kenzie, 4 W. & S. 282,39 Am. 
Dec. 76, contrary to the above authori- 
ties, holds that the acts of an a^ent after 
the death of his principal, of which he 
had no notice, are binding. 

• Henderson v. Ford, 46 Tex. 627. 

7 Bunce v. Gallagher, 5 Blatchf. 481 ; 
Davis V. Lane, 10 N, H. 156 ; Mathiessen 
& W. Refining Co. v. McMahon, 38 N. 
J. L. 536. 
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§§ 1040, 1041.] SIGNING. — EXECUTION OF DEED. 

the power is coupled with an interest, so that it can be exercised 
in the name of the agent.^ 

VIII. Form of Execution of Deed by Attorney. 

1040. A deed executed by an attorney must purport to be 
the deed of the principal, and must be executed and delivered 
in his name.^ ^ When any one has authority as attorney to do 
any act, he ought to do it in his name who gives the authority ; 
for he appoints the attorney to be in his place and to represent 
his person ; and therefore the attorney cannot do it in his own 
name, nor as his proper act, but in the name and as the act of 
him who gives the authority." ^ He should add his own name aa 
the attorney in fact, by whom the principal's name is signed.* 

1041. The proper form for exeoutingr a deed by attorney is 

by signing the name of the principal and adding " By , his 

attorney ; " but this is not the only form of execution which will 
make the deed the act of the principal. A deed which purports 
to be the deed of the principal is well executed where the attor- 
ney signs his own name '"for" or "in behalf of" his principal.^ 



1 Davis V. Lane, 10 N. H. 1 56. 

^ Coombes' Case, 9 Coke, 75 a ; Fron- 
tin V, Small, 2 Ld. Ray. 1418 ; White v. 
Cuyler, 6 Term, 176. Alabama: Carter 
V. Chaudron, 21 Ala. 72. Arkaniai : 
Hackney v. Batts, 41 Ark. 393 ; State v. 
Jennings, 10 Ark. 428. California : Love 
V. Sierra Nev. L. W. & M. Co. 32 Cal. 
639, 91 Am. Dec. 602 ; Echols v. Cheney, 

28 Cal. 157 ; Fishery. Salmon, 1 Cal. 413, 
54 Am. Dec. 297 ; Morrison v. Bowman, 

29 CaL 337. Maine : Stinchiield v. Little, 
1 Me. 231, 10 Am. Dec. 65. Massachu- 
Mtts : Fowler v. Shearer, 7 Mass. 14 ; £1- 
well V. Shaw, 16 Mass. 42, 8 Am. Dec. 
126. Xichigan: Davenport v. Parsons, 
10 Mich. 42, 81 Am. Dec. 772. Kew 
Hampsliire : Cof ran v. Cockran, 5 N. H. 
458 ; Hale v. Woods, 10 N. H. 470, 34 
Am. Dec. 176. New York: Evans v. 
Wells, 22 Wend. 324. Korth Carolina: 
Cadell V. Allen. 99 N. C. 542 ; Oliver ». 
Dix, 1 Dev. & B. Eq. 1.58. Ohio: Norris 
V. Dflins (Ohio), 39 N. E. Rep. 660 ; Hatch 
V. Barr, 1 Ohio, 390. South Carolina: 
Webster v. Brown, 2 S. C. 428; Pryor 

24 



r. Coulter, 1 Bailey, 517 ; Welsh v. Usher, 
2 Hill Ch. 167, 29 Am. Dec. 63. 

> Coombes' Case, 9 Coke, 75 a. " It 
does not appear that the authority of 
Coombes' Case is at all shaken ' by more 
modern decisions." Per Wilde, J., in 
El well V. Shaw, 16 Mass. 42, 8 Am. Dec 
126. "It is certain that Coombes' Case 
has never been departed from, and has 
often been acted upon as good law." Per 
Story, J., in Clarke v. Courtney, 5 Pet. 
318, 349. 

 California Civ. Code, § 1095. 

fi Wilks o. Back, 2 East, 142. In this 
case Mr. Justice Grose says : " I accede 
to the doctrine in all the cases cited that 
an attorney must execute his power in the 
name of his principali and not in his own 
name, but here it was so done ; for where 
is the difference between signing ' T. B. by 
M. W. his attorney,' which must be ad- 
mitted to be good, and * M. W. for T. B.' ? 
In either case the act of sealing and de- 
livery is done in the name of the princi- 
pal and by his authority, and whether the 
attorney put the name first or last cannot 



FORM OP EXECUTION OF DEED BY ATTORNEY. [§ 1042. 

If a deed is properly signed in the name of the principal by 
the attorney, and throughout purports to convey the princi pal's 
land by the agency of the attorney, it is the deed of the princi- 
pal, although the in testimonium clause recites that the attorney 
for the principal sets his hand and seal to the deed.^ 

The rule, that a deed executed under a power of attorney must 
be executed by the attorney in the name of his principal, is not 
strictly followed ; but though the deed be signed by the attorney 
in his own name instead of the principal's name, it is held to be 
the principal's deed if there is enough on the face of the deed 
to show that the attorney in so signing was acting as the attor- 
ney and not as principal.^ The rule, that the power must be 
executed in the name of the principal, does not apply to contracts 
and other instruments not required to be under seal.^ A convey- 
ance which, by being executed in the name of an attorney, trans- 
fers no interest at law, may be sustained in equity as an agree- 
ment, and be good against the principal and subsequent creditors.^ 

A deed executed by one as attorney for the " heirs of A " 
conveys no title, where the names of the heirs do not appear in 
the deed, unless the deed refers to the power of attorney and the 
names of the heirs appear therein.^ 

1042. If the attorney signs a deed with his own name 
merely, it is not the deed of his principal, although the prin- 
cipal is named in the body of the deed as grantor, and it is recited 
in the in testimonium clause that the attorney as the attorney of 
the principal hath set his hand and seal ; for in such case neither 

affect the yalidity of the act done." Mas- ^ Shanks v. Lancaster, 5 Gratt. 110, 50 

seyr. Scolt, 7 Cush. 215, 54 Am. Dec. Am. Dec. 108. 

719; Ramage v. Kamage, 27 S. C. 39, 2 ^ Montgomery i;. Dorion, 7 N. H. 475 ; 

S. E. Rep. 834; Wilbum t;. Larkin, 3 Tenant v. Blacker, 27 Ga. 418; Bigelow 

Blackf. 55 ; Deming v. Biillett. I Blackf. v. Livingston, 28 Minn. 57, 9 N. W. Rep. 

241 ; Hunter f. Miller, 6 B. Mon. 612; 31; Williams v. Frost, 27 Minn. 255, 6 

Yanada v. Hopkins, I J. J. Marsh. 285 ; N. W. Hep. 793 ; Kansas t*. Hannibal & 

Brran v. Stump, 8 Gratt. 241, 56 Am. St. Jo. R. Co. 77 Mo. 180; Robbins v. 

]hx'. 139; Shanks v. Lancaster, 5 Gratt. Austin, 42 Hun, 469. 

110, 50 Am. Dec. 108; Jones o. Carter, 4 ^ New England Mar. Ins. Co. v. De 

Htn. & M. 184, 196 ; Carter v. Chaudron, Wolf, 8 Pick. 5G ; Townsend v. Hubbard, 

21 Ala. 72; Robbins r. Austin, 42 Hun, 4 Hill (N. Y.),351 ; Yerby v. Grigsby, 9 

469 ; Townsend v. Coming, 23 Wend. Leigh, 387. 

435. * Giddens v. Byers, 12 Tex. 75. 

See, howeTer, Spencer V. Field, 10 Wend. * Baldwin v. Goldfrank (Tex. Civ. 

B7. App.), 26 S. W. Rep. 155, 31 S. W. Rep. 

1064. 
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§ 1043.] SIGNING. — EXECUTION OF DEED. 

the hand nor seal of the grantor purport to be afiSxed to the 
Instrument.^ Even if the in testimonium clause recites that 
the attorney hath set the hand and seal of the principal, but 
the deed is signed by the attorney in his own name only, it is 
not the deed of the principal.^ Parol eyidence that the attorney 
intended to bind the principal by a deed executed in the attor- 
ney's own name is inadmissible.^ 

1043. The attorney executingr a deed in the name of his 
principal should also sign his own name to show that he is the 
attorney to whom the principal has delegated the authority to 
sign his name. '^ It should appear upon the face of the instru- 
ments that they were executed by the attorney, and in virtue of 
the authority delegated to him for this purpose. It is not enough 
that an attorney in fact has authorit}', but it must appear by the 

1 Barger t7. Miller, 4 Wash. 280 ; Bas- And it is not enough for the attorney, m 

sett V, Hawk, 114 Pa. St. 502; Morrison the form of the conveyance, to declare that 

V. Bowman, 29 Cal. 337 ; Echols v. Che- he does it as attorney ; for he, being in the 

ney, 28 Cal. 157 ; Townsend v. Hubl)ard, place of the principal, it mast be the act 

4 Hill (N. Y.), 351 ; Townsend v. Coming, and deed of the principal, done and exe- 

23 Wend. 435. See, also, Spencer v. cuted by thu attorney in his name." 

Field, 10 Wend. 87 ; Martin v. Flowers, 8 A deed cbtecnted in this form may be 

Leigh, 158; Redmond v. Coffin, 2 Dev. valid by statute, as in KarylandiCiiizens' 

Eq. 437 ; State v, Jennings, 10 Ark. 428 ; F. Ins. S. & L. Co. v. Doll, 35 Md. 89 ; 

Farmers v. Respass, 5 T. B. Mod. 562 ; Posner ». Bayless, 59 Md. 56. And bo in 

Banks v. Sharp, 6 J. J. Marsh. 180. Ohio : R. S. § 4111, providing that " no 

In Clarke v. Courtney, 5 Pet. 349, in deed of real estate executed by any per- 

which the question arose as to the validity son acting for another under a power of 

of a deed executed by an attorney in his attorney, duly executed, acknowledged, 

own name. Story, J., said : " The act and recorded, shall be held to be invalid 

does not, therefore, purport to be the act or defective because he is named therein, 

of the principals, but of the attorney, as such attorney, aa the grantor, instead 

It is his deed and his seal, and was not of his principal ; nor because his name, as 

theirs. This may savor of refinement, such attorney, is subscribed thereto, in- 

since it is apparent that the party intended stead of the name of the principal." But 

to pass the interest and title of the prin- this statute does not apply to deeds of 

cipnls. Bnt the law looks not to the corporations. Norris v. Dains (Ohio), 3i» 

intent alone, but to the fact whether that N. E. Rep. 660. 

has been executed in such a manner as There are also cases in which it has been 

to possess a legal validity." In Fowler held that a deed executed by an attorney 

V. Shearer, Chief Justice Parsons said : in his own name will be sustained if he 

" If an attorney has authority to convey had been given authority to make a proper 

lands, he must do it in the name of the deed. Roirers t?. Frost, 14 Tex. 267. 

principal. The conveyance must be the ^ Elwell v. Shaw, 16 Mass. 42, 8 Am. 

act of the principal, and not of the attor- Dec. 126; Fowler v. Shearer, 7 Mass. 14. 

ney ; otherwise the conveyance is void. * Hackney v. Butts, 41 Ark. 393. 
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FORM OF EXECUTION OF DEED BY ATTORNEY. [§§ 1044, 1045. 

instniments themselves which he executes that he intends to exe- 
cute this authority. The instruments should be made by the 
attorney expressly as such attorney, and the exercise of his dele- 
gated authority should be distinctly avowed upon the instruments 
themselves. Whatever may be the secret intent and purpose of 
the attorney, or whatever may be his oral declamtion or pro- 
fession at the time, he does not in fact execute the instrument 
as attorney in the exercise of his power as attorney unless it is 
so expressed in the instruments. The instruments must speak 
for themselves. Though the attorney should intend a deed to 
be the deed of his principal, yet it will not be the deed of the 
principal unless the instrument purports on its face to be his 
deed." 1 

But if the attorney executing the deed is named in the body of 
the deed, or his name and authority are recited in the in testimo- 
nium clause, it would seem that it would not be essential that he 
should sign his name, but that the deed would be valid if signed 
by him in the name of the principal alone.^ 

1044. When there are two grantors and one executes the 
deed as the attorney of the other under a power, he must 
8abscril>e his name twice, once as the attorney of the other and 
once for himself. If he subscribes the name of his principal, 
adding the words " by his attorney," and signs his own name, it 
will be a good execution of the deed by the principal ; but though 
a second seal be affixed, there is no execution of the deed by the 
attorney acting in his own right as grantor. ^ 

1046. Where one has both a part interest in land and a 
power from another to sell the same land, and he makes a con- 

^ Wood V. Goodridge, 6 Cash. 117, 121, laid down by the learned judge in the 

52 Am. Dec 771, per Fletcher, J. The case of Wood v. Goodridge, cited above." 

<led»ion was not, however, placed on this In Hanter v. Giddings, 97 Mass. 41, 93 

ground. There ia a dictum of Lawrence, Am. Dec. 54, which also related to an 

J., in Wilks v. Back, 2 East, 142, 145, instrument not under seal, Hoar, J., 

which seems to import that an agent may referring to Wood t*. Goodridge, said : 

sign his principal's name without signing "Without considering the precise accu- 

his own as attorney. In Forsyth v. Day, racy of all the observations found in the 

41 Me. 3S2, a case not relating, however, opinion in that case upon a point which 

to an instrument required to be executed was not necessary to its decision, we do 

under seal. Rice, J., said : " No case, I not think it apph'cable to the case at bar." 

ai^rehend, can be found in the books ^ Devinney v. Reynolds, 1 Watts & S. 

which win sostain the rule so broadly 328. 

* Meagher v. Thompson, 49 Cal. 189. 
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§§ 1046-1049.] SIGNING. — EXECUTION OF DEED. 

yeyance without referring to the power, his deed is regarded as 
passing his own interest, but no interest by virtue of the power.^ 

1046. A power of substitution should be executed by the 
attorney in the name of his principal. If he exercises the 
power without any reference to his principal, in his own name, 
and only authorizes his substitute to act in his name, the latter 
cannot execute a deed in the name of the principal.^ 

1047. An attorney authorized to make a deed cannot dele- 
gate his power to another, unless expressly authorized to do so 
in the power whereby he is constituted his principal's attorney.* 
But while the execution of the power by a substitute is not ob- 
ligatory upon the principal, he may by his acts satisfy and confirm 
the deed of such substitute and make it his own.^ 

IX. Execution by Private Corporation. 

1048. The technical mode of ezecutingr the deed of a cor- 
poration is for the proper officer to sign the corporate name, 
adding his own signature and official title as the agent by whom 
the act is done, and affixing the corporate seal. Of course the 
in testimonium clause should recite the mode of execution, and 
especially the name of the officer authorized to sign the corpo- 
rate name and affix its seal. It is essential that the deed on 
its face should purport to be executed by the corporation, and 
that its seal should in fact be affixed by a duly authorized officer 
or agent. If the proper corporate name is signed to the deed as 
grantor, but in the body of the deed the words " the president, 
directors, etc., of" are prefixed to the corporate name, these 
words may be treated as surplusage, and will not affect the valid- 
ity of the conveyance,^ 

1049. But an execution of a deed by affizingr the corporate 
seal is good though the officer signs his own name instead of 
the name of the corporation, especially if the in testimonium 
clause duly recites a signing and sealing by the corporation by 
the agency of such officer.® 

^ Hay V. Mayer, 8 Watts, 203, 34 Am. direct deed of coDTeyance from himself.'* 

Dec. 453. Per Lee, J. 

2 Stinchcomb r. Marsh, 15 Gratt. 202, » Bocock v. Pavey, 8 Ohio St. 270. 

210. "A power executed by him under * Bocock r. Pavey, 8 Ohio St. 270. 

his authority to appoint other n^ents for * Shaffer v. Hahn, 111 N. C. 1, 15 S. 

his principal should be executed for or in £. Rep. 103S. 

the name of the principal, just as should a ^ Ix^ Haven v. Adams, 4 Allen, 80, the 
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EXECUTION BY PRIVATE CORPORATION. [§ 1060. 

1050. When, however, the deed on its f aoe purports to be 

the deed of the officer or agent who executed it, instead of the 
corporation, it is inoperatiTe to pass any title to the land of the 
corporation.^ The deed must be sealed with the common seal of 

words were : ** In testimony whereof the AIbo, Despatch Line of Packets r. Bel- 
Mid party of the first part (the corpora- lamj Manaf. Co. 12 N. H. 205 ; Flint p, 
tion) hare caused these presents to be Clinton Co. 12 N. H. 430; Tennej v. 
agned by their president and their com- Lumber Co. 43 N. H. 343 ; Decker v. 
moD seal to be affixed/' followed by the Freeman, 3 Me. 338 ; Porter v. Andros- 
agnatare of the president and the cor- cog^n & K. R. Co. 37 Me. 349 ; Bason 
poiate seal. Chapman, J., in pronoun- v. King's Mountain M. Co. 90 N. C. 417; 
cing the opinion, said : *' The question is Sheehan v. Davis, 17 Ohio St. 571 ; Sa- 
whether the deed purports to be the deed vannah & Memphis R. R. Co. v. Lancas* 
of the principal, or the deed of the agent ter, 62 Ala. 555 ; Moore i;. Willamette T. 
executed by him in behalf of the principaL & L. Co. 7 Oregon, 355 ; Sawyer v. Cox, 
In the first case it is held to convey their 63 111. 130; Phillips v, Cofiee, 17 IlL 
property, because it is their deed ; in the 154, 63 Am. Dec 357 ; Miner's Ditch 
latter case it does not convey their prop- Co. v. Zellerbach, 37 Cal. 543, 99 Am. 
erty, because it is his deed." Dec. 30 ; Pitman v. Kitner, 5 Black! 

in Hutchins v. Byrnes, 9 Gray, 367, the 250, 33 Am. Dec. 461 ; Magill v. Hins- 

vords were : " In witness whereof the said dale, 6 Conn. 464, 16 Am. Dec. 70 ; Black- 

Bank, by their treasurer, duly au- shire v. Iowa Homestead Co. 39 Iowa, 624 ; 

thorized for this purpose, have hereunto Abbey v. Chase, 6 Cush. 54 ; Kansss 9« 

Mt their name and seal," adding the sig- Hannibal & St. Jo. R. Co. 77 Mo. 180; 

nature of the treasurer and the corporate McDaniels v. Flower Brook Manuf. Co. 

seal The instrument was an assignment 22 Vt. 274, distinguishing Isham r. Ben^ 

of a mortgage. It was objected that the nington Iron Co. 19 Vt. 230; Frostburg 

tssignment was not so executed by the Mnt. Build. Asso. u. Brace, 51 Md. 508» 

treasurer as to be the act and deM of the 511 ; Osborne v. Tunis, 25 N. J. L. 633, 

corporation. The objection was not sus- 661. 

tained, as the plaintifi^s claimed to hold In California such a deed is declared to 

the mortgage by an assignment which be good in equity. Love u. Sierra Nevada 

purported in the body thereof to be from L. W. & M. Co. 32 Cal. 639, 91 Am. Dec 

the corporation, — the Bristol County 602. 

Savings Bank. "The assignment," say ^ Commonwealth r. Reading Sav. Bank, 

the court, *' was made in the name and as 137 Mass. 431 ; Brinley v. Mann, 2 Cush. 

the act of the corporation, according to 337 ; Cobum v. Ellenwood, 4 N. H. 99 ; 

the rule laid down in Coombes' Case, and Miller v. Rutland & W. R. Co. 36 Vt. 

always adhered to in England and in this 452 ; State v, Allis, 18 Ark. 269; ZoUer 

commonwealth." v. Ide, 1 Neb. 439. In this case the deed 

Even a deed executed in the following ran : " I, Thomas H. Buston, Jr., Presi- 

ibrm is the deed of the corporation : " In dent of the Sulphur Springs Land Co., do 

witness whereof the said association, by hereby convey,'* and was signed in the 

, its president, duly authorized for same way. In Hatch t7. Barr, 1 Ohio^ 

this purpose, has hereunto set its seal, and 390, the attesting clause was similar. 

the said , president as aforesaid, has For an exceptional and doubtful d»- 

bereonto set his hand," signed by the pres- cision, see Vilas v. Reynolds, 6 Wis. 214. 
ident in his own name and sealed. Mur- 
phy P. Welch, 128 Mhps 489. 
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§§1061,1052.] SIGNING. — EXECUTION OF DEED. 

the corporation,^ and must parport to be the deed of the corpora- 
tion. Where an assignment of lease, in the granting clause, purports 
to be made in the name of a person who is therein described as 
the treasurer of an incorporated company, and such named per- 
son, as treasurer of and in behalf of such company, sets his hand 
and the seal of the company to the instrument, the assignment 
will not be held to be the act of the company.^ 

1051. The authority of an asrent or officer of a corporatibii 
to execute a deed in its behalf need not be shown by an instru- 
ment under seal, as is required in the case of an agent appointed 
by an individual to execute a deed. A vote or resolution of the 
corporation, or of its board of directors, is sufficient to confer 
such power.^ ^^ If the formality of an instrument under seal, 
conferring the power upon the agent who is to make the convey- 
ance, should be required, it would add nothing to the authenticity 
of the conveyance if the individual who affixes the seal to the 
power derive his authority from a mere vote of the corporation." * 
Such vote or resolution need not be under the seal of the corpo- 
ration.^ Though the election of the officer by whom a corporate 
deed is executed was irregular, the corporation is bound by his 
acts while he was its officer de facto? 

1052. Parol evidence is admissible to prove the action of 
the corporation in oonferringr authority upon its officers or 
agents in case the records of the corporation fail to state itJ 



^ Damon v. Granby, 2 Pick. S45, S5S ; 
Brinlej v, Mann, 2 Cush. 337. 

3 Norris V. Dains (Ohio), 39 N. £. Rep. 
660. 

' Despatch Line v. Bellamy Manuf. Co. 
12 N. H. 205, 37 Am. Dec. 203 ; Savings 
Bank v, Davis, 8 Conn. 191 ; Howe v. 
Keeler, 27 Conn. 538 ; Beckwith ». Wind- 
sor Manuf. Co. 14 Conn. 594 ; Campbell 
V. Pope, 96 Mo. 468 ; Hopkins v. Gallatin 
Turnpike Co. 4 Hnmph. 403 ; Johnston 
o. Crawley, 25 Ga. 316, 71 Am. Dec. 173 ; 
Southern Cal. Colony v, Brestamente, 52 
Cal. 192. New Hampshire: P. S. 1891, 
ch. 137, § 2. Minnesoto: G. S. 1894, 
I 4161. This provision does not exclnde 
other modes of conveyance, as, for in- 
stance, through its regular officers. Mor- 
ris 17. Keil, 20 Minn. 531. 

80 



^ Despatch Line v, Bellamy Manuf. Co. 
12 N. H. 205, 231, 37 Am. Dec. 203, per 
Parker, C. J. In Kaiyland it is pro- 
vided by statute that a corporation maj 
appoint an attorney bj its corporate seal. 
Pu6. G. L. art. 21, § 25. 

> Beckwith v. Windsor Mannl Co. 14 
Conn. 594. 

« Burr V. McDonald, 3 Gratt. 215. 

7 Bank of United States v, Dandridge, 
12 Wheat. 72 ; Eureka Co. v. Bailey Co. 11 
Wall. 488 ; Mining Co. r. Anglo-Califor- 
nia Bank, 104 U. S. 192; Allis r. Jones, 
45 Fed. Kep. 148; Davidson r. Bridge- 
port, 8 Conn. 472 ; Taymouth ». Eoehler, 
35 Mich. 22 ; Commercial Bank v, Kort- 
right, 22 Wend. 348; Ratcliff ». Tetera^ 
27 Ohio St. 66. 



EXECUTION BY PRIVATE COKPOBATION. [§§ 1053, 1054. 

Thus, upon the issue whether a mortgage executed in behalf of a 
oorporation by its officers was authorized by its board of direc- 
tors in whom the management of its affairs was vested, the action 
of the board may be proved by parol in case it is not shown by 
the records of the board.^ 

1053. A corporation may act by eoiy duly authorized agent, 
though he be not a duly elected officer ; and if it appears that a 
deed was prepared in pursuance of the authority of a corporation 
or of its directors, and that the nominal president of the company 
was by resolution directed to execute the same, it is the deed of 
the company, whether such officer was legally elected to such 
office or not.^ 

If a conveyance made by a corporation purports to have been 
executed by the proper officers, and the certificate of acknowledg- 
ment or of probate recites that they were such, the conveyance 
is admissible in evidence without further proof of their official 
capacity.^ 

1054. As in the case of natural persons the unauthorized 
acts of agents or officers of corporations may be ratified, and 
the ratification is equivalent to previous authority. The ratifica- 
tion need not be by vote of the corporation, or declared by any 
instrument under seal. Their authority is implied by any recog- 
nition of their acts by the corporation. It may be inferred from 
failure to disavow the unauthorized acts.^ 

If the directors of a corporation, having no authority to sell 
and convey its entire property, nevertheless authorize the execu- 
tion of such a conveyance, the stockholders, having knowledge of 
the action of the directors, and taking no steps to prevent or repu- 
diate the conveyance, will be held to have ratified the execution 
and delivery of the deed.^ 

A corporation ratifies a mortgage executed in its behalf by its 



^ AQifl V. Jones, 45 Fed. Rep. US. 

* Bur V. M'Donald, 3 Gratt 215. See 
Miller v. Ewer, 27 Me. 509, 46 Am. Dec. 
619 ; Sneqnehanna Bridge & B. Co. v. Gen- 
eral Ins. Co. 3 Md. 305, 56 Am. Dec. 740. 

3 Sbftffer 9. Hahn, 111 N. C. 1, 15 S. 
E. Rep. 1033. And see Heath v. Big 
Falls Cotton Mills, 115 N. C. 202, 20 S. £. 
Bcp. 369. 

* Allis V. Jones, 45 Fed. Rep. 148 ; 



Campbell v. Pope, 96 Mo. 468 ; Chouteau 
V. Allen, 70 Mo. 290 ; Kiley v. Forsee, 57 
Mo. 390; Fort Worth Publishing Co. v. 
Hitson, 80 Tex. 216, 14 8. W. Rep. 843 ; 
Sheldon t;. Eickemejer, &c. M. Co. 90 N. 
Y. 607 ; Kelsey v. National Bank, 69 Pa. 
St. 426; Ragland v. McFall, 137 111. 81, 
27 N. E. Rep. 75. 

^ Stokes V. Detrick, 76 Md. 256, 23 
Atl. Rep. 846. 
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§§ 1055, 1056.] SIGNING. — EXECUTION OF DEED. 



officers by issuing bonds under it and paying interest upon them,^ 
or by receiving and using the money obtained upon the mort- 
gage.2 

1056. A deed executed under the oommon seal of a oorpo- 
ration, and signed by its vice-president, is presumed to be 
properly executed,^ especially under a statute that provides that 
a corporation may convey its lands by a deed under its common 
seal, signed by its president, presiding member, or trustee. It 
should be presumed that the contingency has arisen which author- 
ized the vice-president to act, and that he is to be deemed pro 
hac vice the presiding member of the corporation.* The same 
presumption of validity that attaches to the acts of the president 
of a corporation, in absence of direct evidence to the contrary, 
should be indulged in favor of the validity of the acts of the 
vice-president, especially when such acts are authenticated by the 
seal of the corporation. 

X. JEzecution by Municipal Corporation. 

1056. A conveyance of land by a municipal corporation 
should be in its corporate name and under its corporate seal.^ 



^ Jones on Mortg. § 127 ; Jones on 
Corp. Bonds & Mortg. § 49 ; Hotel Co. v. 
Wade, 97 U. S. 13; Campbell v. Mining 
Co. 51 Fed. Rep. 1 ; McCurdy's App. 65 
Fa. St. 290. 

3 Mining Co. v. Anglo - Californian 
Bank, 104 U.S. 192; Merchants' Bank 
V. State Bank, 10 Wall. 604; Page v. Fall 
Rirer, &c. R. Co. 31 Fed. Rep. 257 ; Na- 
tional Bank v. Matthews, 98 U. S. 621 ; 
Elwell V. Grand St. & N. R. Co. 67 Barb. 
83 ; England v. Dearborn, 141 Mass. 590, 
6 N. E. Rep. 837, 14 Am. & Eng. Corp. 
Cas. 61 ; Texas W. Ry. Co. v. Gentry, 69 
Tex. 625, 8 S. W. Rep. 98 ; Fitch y. Lew- 
iston Steam Mill Co. 80 Me. 34, 12 Atl. 
Rep. 732, 20 Am. & Eng. Corp. Cas. 
509. 

s Smith V. Smith, 62 Bl. 493. The 
court said : ** When an act pertaining to 
the business of the company is performed 
by him, it will be presumed the act was 
legally done, and binding upon the com- 
pany ; and, as a general rule, in the ab- 
sence of the president the vice-president 
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may act in his stead, and perform the 
duties which devolve upon the president." 
See, also. Sawyer v. Cox, 63 III. 130. 

^ Ballard v. Carmichael, 83 Tex. 355, 
18 S. W. Rep. 734, 739. Gaines, J., said : 
" We may safely assume to know judi- 
cially that a vice-president, in the common 
acceptation of that term, is an officer 
designated for the purpose of performing 
the functions of the president when, for 
any reason, the latter cannot act. In 
case of the absence of the president, or of 
his inability for any reason to perform the 
function of his place, as a very general 
rule, at least, the vice-president becomes 
invested with his powers and responsibil- 
ity. In such contingencies the vice-pres- 
ident is in fact and in law the president 
in all except the name. He certainly be- 
comes the presiding member of the cor- 
poration." 

* Tiffin V. Shawhan, 43 Ohio St. 178 
Clark V. Farmers' Woollen Manuf. Co. 15 
Wend. 256 ; De Zeng v. Beekraan, 2 Hill 
(N. Y.), 489; Jameson v. Fopiana, 43 



EXECUTION BY MUNICIPAL CORPORATION. [§ 1057. 

Sach a conveyance, wiieu regular upon its face, made by a corpo- 
raliou having power to dispose of its real estate, is presumed to 
have been executed in pursuance of that power. It is nr)t essen- 
tial to recite the authority in the deed, and a purchaser claiming 
under snch conveyance need not produce the special ordinance 
anthorizing its execution. The seal of the corporation affixed to 
the deed is prima facie evidence that it was so affixed by the 
aathority of the corporation. 

The execution of a power conferred by a municipal corporation 
upon a public officer to convey land must be in strict pursuance 
of the power, or no title is conveyed.^ 

The deeds of municipal officers acting under ordinances or reso- 
lutions of a municipal corporation need not recite such ordinances 
or resolutions, nor show on their face that the contingency has 
happened which would authorize such sale. Such officers are not 
in the position of trustees acting under special power, and re- 
qnired in their deeds to recite the power and show that the con- 
tingency has arisen which authorizes a sale.^ 

A conveyance cannot be effected by a vote or ordinance of a 
munici pal corporation .^ 

1057. When officer or agent may execute a deed in his own 
name. — In the case of a grant of land by a state or other gov- 
ernment, an agent authorized to make the conveyance may prop- 
erly execute the deed by signing his name, instead of the name 
of the state ; for the state may grant without any deed, and in 
fact the title passes by the resolve rather than by the deed. The 
agent is merely a conduit to convey the title to the purchaser.* 
A conveyance in this form may also be supported on the ground 
of the practice of a state continued for many years in conveying 
lands in this manner. On this latter ground it has been held 
that lands belonging to a town may be conveyed by a deed in the 
Dame of its authorized agent. ^ 

Mo. 565, 97 Am. Dec. 414; Henry v. At- * Beaufort v, DuncaD, 1 Jones, 239. 

kieon, 50 Mo. 266 ; Chouquette v. Ba- ^ Ward r. Bartholomew, 6 Pick. 409 ; 

rada, 33 Mo. 249; Swartz v. Page, 13 Mo. Thompson r. Carr, 5 N. H. 510. 

603 ; San Antonio v. Gould, 34 Tex. 49, 77. * Cofran v. Cockran, 5 N. H. 458, 462. 

> Tiffin 9. Shawhan, 43 Ohio St. 178; "It is not doubted that from the earliest 

.StiQ p. Lansingbnrgh, 16 Barb. 107. times^ when agents have been authorized 

^ Jamison v. Fopiana, 43 Mo. 565, 97 to convey lands belonging to towns, the 

Am. Dec 414 ; Swartz v. Page, 13 Mo. conveyance has been made most generally 

603; Henry v. Atkison, 50 Mo. 266; in the name of the agent. We are of 

Haadtine v. Donahue, 42 Wis. 576. opinion that the maxim, ' Communis error 

▼OL. n. 88 



§ 1068.] SIGNING. — EXECUTION OF DEED. 

A deed which purports to be the deed of a county or town 
may be executed by the proper officer or agent by signing his 
own name ; ^ and, though he describes himself as agent, parol 
evidence is admissible to show that he was at the time clerk of 
the board of county commissioners, and as such was authorized 
by statute to make the conveyance.^ 

Where trustees of a town are made a body corporate and are 
authorized to sell laud, they may execute the conveyance in 
their own name and not in the name of the town.^ 

If an officer of a corporation be authorized to execute a convey- 
ance of its land under the corporate seal, a deed sealed with such 
officer's private seal, or with the seal peculiar to his office, is inef- 
fectual to convey the title to the land. Such a deed by a city 
clerk, executed under his own name and sealed with his private 
seal and with the seal of the city clerk, is invalid.* It may be 
questioned whether the city clerk could be authorized to use the 
corporate seal where the mayor is the chief executive officer of 
the city and the custody and use of the corporate seal is confided 
to him.^ 

XI. Execution hy Executor^ Administrator^ or Trustee. 

1058. A deed by an administrator in pursuance of a decree 
to sell the land is properly executed in his own name, and it 
is not material that he should add any words expressing his rep- 
resentative character; the deed is not impaired by his adding an 
erroneous description of the character in which he is acting, as 
commissioner instead of administrator, or administrator instead 
of commissioner.® The administrator should properly recite his 
authority for selling. An executor selling his testator *s property 
under a power in the will should recite the power and execute 
the deed in his own name.^ 

A trustee, whether vested with the legal title or having only a 

facit jas,* must settle the case. The 489. And see Basel tine v. Donahue, 42 

practice has been too long in existence Wis. 576. 

and too general to admit the validity of * Tiffin v. Shawhan, 43 Ohio St. 178. 
such deeds to be called in question." Per & Tiffin v. Shawhan, 43 Ohio St. 178, 

Richardson, C. J. per Owen, J. 

1 Decker v. Freeman, 3 Me. 338 ; Has- > McLean v, Patterson, 84 N. C. 427. 
eltine v. Donahue, 42 Wis. 576. ? Wolfe v. Hines, 93 Ga. 329, 20 S. £. 

> Gourley v. Hankins, 2 Iowa, 75. Rep. 322. 

* De Zeng v. Beekman, 2 Hill (N. T.), 
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EXSCUnON BT EXECUTOR, ADMINISTBATOB, OB TBUSTEE. [§ 1058. 

naked power to sell, should execute a conveyance in his own 
liame. 

Ndther an executor, administrator, or trustee acts as an agent 
or attorney of a principal, but in his own right under the power 
conferred. The power is one of personal trust and confidence, 
and cannot be delegated. 
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SEALING. 



L Use and necessity of seals, 1059- 
1063. 
II. Seals at common law, 1064-1067. 
III. Scrolls and other deyices used as 
seals, 1068-1072. 



IV. Presumptions as to sealing, 1078, 

1074. 
v. Record of seals, 1075-1078. 
VL Seals of corporations, 1079-1084. 



I. Uie and Necessity of Seals. 

1059. SealiDgr was not in general use among the Saxons.^ 
" Their custom was, for such as could write, to sign their names 
and to affix the sign of the cross ; and those who could not write 
made their mark in sign of the cross, as is still continued to this 
day. The Normans used the practice of sealing only, without 
writing their names, and at the Conquest they introduced into 
England waxen seals, instead of the former English mode of 
writing their names and affixing the sign of the cross ; it being 
then usual for every freeman to have his distinct and particular 
seal. The neglect of signing, and resting upon the authenticity 
of seals alone, continued for several ages, during which time it was 
held by all the English courts that sealing alone was sufficient. 
But in process of time, the practice of using particular and appro- 
priate seals was in a great measure disused ; and Sir William 
Blackstone seems to consider the statute of 29 Car. II. c. 8 as 
reviving the ancient Saxon custom of signing, without dispensing 
with the seal, as then in use under the custom derived from the 
Normans." ^ 

1060. A seal is essential to a conveyance of land, except in 
those States in which the use of a seal is dispensed with by stat- 

1 2 Rlackst. Com. 305. "The first and before, to seal all frrants with the 

sealed charter extant in England is that sign of the cross, made in gold, on the 

of King Edward the Confessor, npon his parchment." Jacob's Law Die. 

foundation of Westminster Abbey. ... > Jackson v. Wood, 12 Johns. 73, 75» 

It was usual in the time of Henry II., per Piatt, J. 
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[§ 1061. 



nte.^ There are good reasons for retaining this formality in the 
execution of deeds. ^^ This venerable castom of sealing is a relic 
of ancient wisdom, and is not without its real use at this day. 
There is yet some degree of solemnity in this form of conveyance. 
A seal attracts attention, and excites caution in illiterate persons, 
and thereby operates as a security against fraud. If a man's 
freehold might be conveyed by a mere note in writing, he might 
more easily be imposed on by procuring his signature to such a 
conveyance when he really supposed he was signing a receipt, a 
promissory note, or a mere letter." ^ Chief Justice Kent, deliv- 
ering judgment in an early case, said : ^ " I am aware that in- 
genious criticism may be indulged at the expense of this and of 
many of our legal usages ; but we ought to require evidence of 
some positive and serious public inconvenience before we, at 
one stix>ke, annihilate so well-established and venerable a practice 
as the use of seals in the authentication of deeds. . . . The 
policy of the rule consists in giving ceremony and solemnity to 
the execution of important instruments, by means of which the 
attention of the parties is more certainly and effectually fixed, 
and frauds less likely to be practiced upon the unwary." 

The Spanish law which formerly prevailed in the southwestern 
portion of the United States did not require the sealing of an 
instrument of conveyance. Upon the formation of Territories 
and States in the regions where the Spanish law had prevailed, 
the introduction of the common law, and the enactment of 
statutes of frauds, an efEectual conveyance of land could only be 
made by deed.* 

1061. An unsealed deed confers equitable rights, but not 
leg&L Although an instrument without a seal is inoperative in 
law as a conveyance of real property, such an instrument may 
vest in the grantee an equitable interest, and entitle him in equity 



' Bar^r r. Hobbe, 67 HI. 592 ; Taylor 
p. Morton, 5 Dana, 365; Kelleran v. 
Brown, 4 Mass. 443 ; Underwood v. Camp- 
bell, 14 N. H. 393 ; Alexander v. Polk, 
99 Miss. 737; Arms 9. Burt, I Vt. 303; 
Flojd u. Ricks, 14 Ark. 286 ; Switzcr v. 
Knapps, 10 Iowa, 72; Jones r. Crawford, 
1 McMall. 373. 

> Jackson v. Wood, 12 Johns. 73, 76, 
per Piatt, J. 



» Warren v. Lynch, 5 Johns, 239, 245. 

* Burton u. LeRoy,5 Sawyer, 510,516, 
per Sawyer, J. ; Moss v. Anderson, 7 Mo. 
337. That is since 1816. 

A seal was essential to a deed in CaU- 
fomia for the first time in 1850. Burton 
V. Le Roy, 5 Sawyer, 510, 516, per Saw- 
yer, J. And see Le Franc v. Richmond, 
5 Sawyer, 601 . 
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SEALING. 



to have the title conveyed to him by a proper instrument.^ And 
such a deed m<iy give color of title to one claiming by adverse 
possession ,2 or may be received in evidence for the purpose of 
showing the extent of the adverse possession.^ 

1062. When the seal of a party has been omitted by aooi- 
dent or mistake, a court of chancery, upon fundamental princi- 
ples of equity jurisprudence, in order to carry out his intention, 
will, at tiie suit of those who are justly and equitably entitled 
to the benefit of the instrument, adjudge it to be as valid as if 
it had been sealed, and will grant relief accordingly, either by 
compelling the seal to be affixed, or by restraining the setting 
up of the want of it to defeat a recovery at law.* 

A corporation which has executed an instrument, which is in- 
valid for want of a seal, may be compelled in equity to affix it ; 
or the court may declare the instrument good without a seal ; or 
it may restrain the corporation from defending at law upon the 
ground that the instrument was not sealed.^ 

A deed is not invalidated by the seal's being torn ofif fraudu- 
lently or innocently by the grantor, but upon proof that it was 
executed with a seal it is to be regarded as a subsisting deed.^ 

1063. A deed ex vi termini mecms a sealed instrument.'^ If 
it is in fact sealed, the omission of a recital of the fact in the 



1 Jewell V. Harding, 72 Me. 124; Wads- 
worth 17. Wendell, 5 Johns. Ch. 224 ; Gran- 
din V. Hernandez, 29 Hun, 399 ; Wendell v. 
Wadsworth, 20 Johns. 659, 662 ; Dreatzer 
V. Baker, 60 Wis. 179, 18 N. W. Rep. 
776 ; McCaleb v. Fradat, 25 Miss. 257 ; 
Brinkley v. Bethel, 9 Heisk. 786 ; Pratt 
w. Clemens, 4 W. Va. 443 ; Frost v. Wolf, 
77 Tex. 455, 14 S. W. Rep. 440; Tom 
17. Sayers, 64 Tex. 342 ; Miller v. Alex- 
ander, 8 Tex. 36; Martin v. Weyman, 
26 Tex. 460. And see Rutland v. Paige, 
24 Vt. 181. 

2 Hamilton v. Roggess, 65 Mo. 233. 
» Barger v. Hobbs, 67 111. 592. 

^ Bernard's Township v. Siebbins, 109 
U. S. 341, 349, 3 Sup. Ct. Rep. 252, per 
Gray, J., substantially in his language, cit- 
ing Smith V. Ashton, Freem. Ch. 308; 
Finch, 273; Cockert'll v. Cholmeley . 1 Rass. 
& Myl. 418, 424; Wadsworth r. Wendell, 
5 Johns. Ch. 224 ; Montville o. Haughton, 

88 



7 Conn. 543 ; Rutland v. Paige, 24 Vl 
181. To like effect see Mastin v. Halley, 
61 Mo. 196, 199; McCarley v. Tippah 
Co. 58 Miss. 483 ; Brinkley v. Bethel, 9 
Heisk. 786. 

^ Bemard^s Township v, Stebbins, 109 
U. S. 341, 3 Sup. Ct. Rep. 252 ; Solon v. 
Williamsburgh Sav. Bank, 114 N. Y.122, 
21 N. £. Rep. 168 ; Missouri River R. Co. 
V. Commissioners, 12 Kans. 4S2. 

See, however, Springfield Sav. Bank v, 
Springfield Cong. Soc. 127 Mass. 516. 

« Cutts V. United States, 1 Gall. 69. 

' Le Franc v. Richmond, 5 Sawyer, 601 ; 
Underwood v. Campbell, 14 N. H. 393 ; 
Hammond i;. Alexander, 1 Bibb, 333 ; 
Shortridge v. Catlett, I A. K. Marsh. 587 ; 
Taylor r. Morton, 5 Dana, 365 ; Davis o. 
Brandon, 2 Miss. 1 54 ; Barger v. Hobbs, 
67 111. 592 ; Bradford v. Randall, 5 Pick. 
496. 



SEALS AT COMMON LAW. 



[§ 1064. 



instrument does not destroy its effect as a deed.^ On the other 
hand, a recital in the instrument that it is sealed, when in fact it 
is not sealed, does not make it a deed.^ 

Where a seal is omitted from a deed at the time of its execu- 
tion, it cannot be added after an acknowledgment without an- 
other acknowledgment so as to be available to pass the title.^ 

In States in which a seal is no longer essential to a convey- 
ance of the legal estate in land, the operation and effect of a 
sealed deed at common law, and the estoppel arising at common 
law from the recitals and covenants of a deed, still attach to the 
unsealed conyeyance.^ 

Unless a statute dispensing with the use of seals is expressly 
made applicable to instruments executed before its passage, it 
does not give any effect to such instruments different from that 
which they had at the time of their execution. If they were 
insufficient to convey the legal title when they were made, such a 
statute does not make them sufficient.^ 

II. Seah at Common Law. 

1064. Lord Coke defined a seal as an impression upon wax.^ 
^SegUlum est eera imp7'essa^ quia eera sine impressione non est 
iigillum.^* This is not an allegation that an impression without 
wax is not a seal, and it has for a long time been held that an 
impression upon any substance capable of receiving an impression 
is a seal.'^ It is the impression, and not the wax, that makes the 
seal.^ It is now held that an impression upon paper without any 



I HablMni v. Beckwich, 1 Bibb, 492 ; 
Shortridge v. Catlett, I A. K. Marsh. 
5S7 ; Jeffery v. Underwood, 1 Ark. 108 ; 
Cammins r. Woodruff, 5 Ark. 116. 

< Hubbard v. Beckwith, 1 Bibb, 492. 

' Menritt v. Home, 5 Ohio St. 307, 67 
Am. Dec. 298. 

* Jones r. Morris, 61 Ala. 518. " The 
sutute U nut so broad in its sweep as to 
blot oat the conimon-lriw principles which 
give secnrity to conveyances of real es- 
Ute." Per Bricknell, C. J. ; Vanblari- 
cnm 9. Teo, 2 Blackf. 322. 

3 Gibba v, McGnire, 70 Miss. 646, 12 
Sa Rep. 829 ; Moore v. Leseur, 18 Ala. 
€06; Williams v. Yonng, 3 Ala. 145. 

• 3 Insl. 169. 



7 United States t\ Stephenson, 1 Mc- 
Lean, 462. 

^ Relph V. Gist, 4 McCord, 267. Reeves, 
in his History of English Law, vol. i. p. 1 1, 
says : " It is generally believed that Ed- 
ward the Confessor was the first who 
brought into this kingdom the custom of 
affixing to charters a seal oi wax. It is 
said that being in Normandy, at the court 
of his cousin William, he there learned 
several Norman customs ; and among 
others which he transplanted hither was 
this of sealing deeds with wax. Though 
the word sigillum often occurs in charters 
before his time, yet some great antiqua- 
rians (among whom is Sir Henry S|>el- 
man) have agreed that this did not mean 
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§§ 1065, 1066.] SEALING. 

other substance attached to it is a sufficient seal.^ There are, 
however, cases to the effect that an impression upon paper alone 
is not a seal except wliere it has been made by statute.^ 

1066. Althougrh the seal is the impression, it is not neces- 
sary that the impression should be apparent. A piece of paper 
affixed to an instrument by a wafer or by mucilage is a sufficient 
sealing though there is no impression visible upon it.^ It is suf- 
ficient that an impression might be made upon the substance by 
which the paper is attached to the instrument.* The common 
law in the days of its greatest strictness never prescribed any par- 
ticular instrument with which the impression should be made, nor 
fixed the breadth or length or depth of it.^ The form and color 
of the piece of paper attached to the instrument is immaterial.* 

1066. An instrument not sealed will not be treated as 
sealed merely because it recites that it is sealed, in case no ele- 
ment of equitable estoppel is shown.'^ This rule prevails also in 
States where by statute a scroll may be used for a seal. There 
must be some mark intended or presumed to be used for a seal. 
A statement that the instrument is sealed is not sufficient.^ 

A design printed in ink, without any impression of the seal on 
the paper itself, or upon some substance attached to the paper, is 
not a seal at common law.^ If, however, an impression is made 

a seal of wax, bntwas need synonymously " Milldnm Foandry v. Hovey, 21 Pick. 

ioT signum, and denoted the sign of the 417; Pease v. Lawson, 33 Mo. 35; Tur- 

cross and other symbols made use of in ner v. Field, 44 Mo. 382 ; Hughes v, 

those times." Debnam, 8 Jones, 127. 

1 Queen v, St. Paul, 7 Ad. & El. N. S. * Tasker i;. Bartlett, 5 Cash. 359. 
232, Lord Denman saying : " We do not ^ Pease v. Lawson, S3 Mo. 35, per Dry- 
wish to encourage the slightest doubt on den, J. 

this point.** Pierce i;. Indseth, 106 U. S. ' Hughes v. Debnam, S Jones, 127. 

546 ; Roberts u. Pillow, Hemp. 624 ; Pil- ^ Alexander v. Polk, 39 Miss. 737 ; Mc- 

low V. Roberta, IS How. 472, 12 Ark. 822; Pherson v. Reese, 58 Miss. 749, distin- 

Carter i;. Burley, 9 N. H. 558 ; Allen v. guishing McCarlej v. Tippah Co. 58 Miss. 

Sullivan R. R. Co. 32 N. H. 446 ; Solon 483, 38 Am. Rep. 338 ; Deming v. Bullitt, 

p. Williamsburgh Sav. Bk. 114 N. Y. 122, 1 Blackf. 241 ; Armstrong v. Pearce, 5 

133, affirming 47 Hun, 632, 21 N. E. Rep. Harr. 351 ; Vance v. Funk, 3 111. 263 ; 

168; Gillespie v. Brooks, 2 Redf. 349; Taylor i;. Glaser, 2 S. & R. 502. 

Ross 17. Bedell, 5 Duer, 462. See, however, Shelton v. Armor, 13 

3 Coit V. Millikin, 1 Den. 376; Warren Ala. 647 ; Le Franc v. Richmond, 5 Saw- 

V. Lynch, 5 Johns. 238 ; Bank of Roches- yer, 601 ; Starkweather v. Martin, 28 

ter P.Gray, 2 Hill, 227; Farmers', &c. Mich. 471. 

Bank v. Haight, 3 Hill, 493 ; Ross v. Be- ' Vance v. Fnnk, 3 HI. 263 ; Moore v. 

dell, 5 Duer, 462 ; Curtis i'. Leavitt, 17 Lesenr, 18 Ala. 606. 

Barb. 309, 318, 15 N. Y. 9, 90. ^ Bates v. Boston & N. Y. Cent. R. R. 
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upon the paper, although made by the printer in printing the 
paiper or afterwards, it is a good seal.^ But, under statutes allow- 
ing the use of a scroll for a seal, the word " seal " or the letters 
[L. S.], when printed, constitute a seal.^ 

1067. One seal may be adopted by several grantors. Wiiere 
a deed by sevenil grantors pur|;orts to be sealed, and a seal is 
affixed opposite one or more names, but not opposite names of 
other grantors, it will be presumed that the latter adopted the 
seals actually affixed as their own seals.^ 

Where two or more grantors are named in a deed, and a seal 
has been affixed by one grantor, it will be presumed, from a dec- 
laration that the grantors have affixed their seals, that a grantor 
opposite whose name no seal appears has adopted the seal affixed 
to the instrument opposite the name of such other grantors.^ 
Aside from such presumption, it is a question of fact for the jury 
whether all the grantors have adopted the single seal. The court 
canuot, from a mere inspection of the instrument, instruct the jury 
that a person who has signed the instrument has made it his deed 
by adopting a seal which has been affixed to it opposite the name 
of another person.^ 



Co. 10 Allen, 251 ; Richard v. Boiler, 6 
Dailjr, 460 ; Mitchell i;. Union L. Ins. Co. 
45 Me. 104, 71 Am. Dec. 529. 

1 Hendee v. Pinkerton, 14 Allen, 381 ; 
Rojal Bunk r. Grand Junction R. Co. 100 
Umsl 444. 

2 Ankenj r. M'Mahon, 4 Bl. 12; Whit- 
tiDffton V. Clarke, 16 Miss. 480 ; Williams 
V. Starr, 5 Wis. 534 ; Woodman v, York, 
Ac R. Co. 50 Me. 549. 

* Lord LoTelace's Case, Sir W. Jones, 
268; Ball v. Dunsterville, 4 T. R. 313; 
Bank v. Bngbee, 19 Me. 27 ; Tasker v. 
Bsrtlett, 5 Cnsh. 359 ; Bradford v. Ran- 
dall. .5 Pick. 496 ; Mackay r. Blood^ood, 

9 Johns. 285 ; Van Alstyne r. Van Sljck, 

10 Barb. 383; Peqnawkett Bridge v, 
Mathes, 7 N. H. 230 ; Bamett v. McCluejr, 
78 Mo. 676 ; Lnnsford i;. La Motte Lead 
Co. 54 Mo. 426 ; Norrell v. Walker, 9 W. 



Va. 447 ; Carter v. Chaudron, 21 Ala. 72 ; 
Mapes V. Newman,' 2 Ark. 469; State 
Bank v. Bailey, 4 Ark. 453; Flood v, 
Yandes, I Blackf. 102 ; Bohannon v. Lewis, 
8 T. B. Mon. 376 ; Bowman v. Robh, 6 
Pa. St. 302 ; HolHs u. Pond, 7 Humph. 
222; Lambden v. Sharp, 9 Humph. 224; 
Yale V. Flanders, 4 Wis. 96 ; Williams v. 
Greer, 12 6a. 459 ; Townsend v. Hub- 
bard, 4 Hill, 351 ; Davis v. Burton, 4 III. 
41 ; McLean v. Wilson, 4 III. 50 ; Yar- 
borough V. Monday, 3 Dev. 420 ; Pickens 
y. Rymer, 90 N. C. 282. 

* Burnett v. McCluey, 78 Mo. 676; 
Lnnsford v. La Motte Lead Co. 54 Mo. 
426. 

* Yarborongh v. Monday, 3 Dev. 420 ; 
Pickens v. Rymer, 90 N. C. 282 ; Hollis i;. 
Pond, 7 Humph. 222 ; Bohannon t;. Lewis, 
3 T. B. Mon. 376. 
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III. Scrolls and other Devices used as Seals. 

1068. A seal as at common law is now required upon a 
deed of real property in only a few States.^ In the greater 
number of the other States, while a seal of some kind is essential 
to the valid execution of a conveyance of land, and in many of 
these the common-law seal is in general use, yet it is provided by 
statute, or adjudged by the courts, that a scroll or other device may 
be used and shall answer for a seal.^ 

In many States, however, no seal of any kind is essential to the 
making of a valid deed, though the common-law seal may be in 
general use.^ 



1 Maine: McLaughlio v. Randall, 66 
Me. 226 ; Jewell v. Harding, 72 Me. 124. 
Massaohuietti : Tasker v. Bartlett, 5 Cash. 
359 ; Hutchins v. Byrnes, 9 Gray, 867 ; 
Springfield Sav. Bank v. Springfield Cong. 
Soc. 127 Mass. 516. Kew Hampshire : 
P. S. 1891, ch. 137, § 3. Bhode Island: 
P. S. 1892, ch. 24, § 14. South Carolina: 
G. S. 1882, § 1775. Vermont : R. L. 1880, 
§ 1927. 

* A seal IB requisite^ but the tvord " seed " 
or the liters IL. S."] are equivalent. Con- 
neetient: G. S. 1888, §§ 1085, 2954. Kew 
York: Laws 1892, ch. 677, § 13. 

In the following States a seal is required , 
but a scroll answers for a seal : Ariiona T. : 
R. S. 1887, § 2783. Delaware : Arm- 
strong V. Poarce, 5 Harr. 351. Florida: 
Thompson's Dij?. 348 ; Comerford t. Cobb, 
2 Fla. 418, 421. Georgia: Code 1882, 
§ 5; Smith r. Baker, 1 Ga. Dec. 126. 
Idaho: Or with the word "seal." R. S. 
1887. § 5989. Illinoia: R. S. 1889, ch. 
29, § 1. Maryland: From the earliest 
period of its judicial history. T rasher v. 
Everhart. 3 G. & J. 234. MinnesoU: 
G. S. 1878, ch.40, §31, G.S. 1894,? 4190. 
Miatonri: R. S. 1889, § 2388. Kew Jer- 
sey: R. S. 1877, p. 387, § 52. Kew Mez- 
ieo: Comp. Laws 1884, § 2771. North 
Carolina : By custom and decision. Ore- 
gon: Annot. Laws 1887, § 752; Stat, of 
Provisional Government, June, 1844. 
Pennsylvania : Long v. Ramsay, 1 S. & 
B. 72. Utah: Comp. Laws 1888, § 2645. 
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Virginia: Code 1849, ch. 143, § 2; Code 
1887, § 5. The word " seal " after a sig^ 
nature has the same eflfect as a scroll. 
Lewis V. Overby, 28 Gratt. 627. Wash- 
ington: Laws 1877, p. 312; G. S. 1892, 
§ 1427. West Virginia : Code 1887, ch. 
13, § 15. Wisoonsin : Annot. Stats. 1889, 
§ 2215. The word "seal." or the letters 
[L. S.], constitute a seal. Laws 1895, 
ch. 129. 

* Alabama : If instrument purports to 
be under seal. Code 1886, §§ 1 840, 2694 ; 
Webb i\ Mullins, 78 Ala. Ill; Blackwell 
V. Hamilton, 47 Ala. 470. Arkansas: 
Const. 1874, Schedule. § 1 ; Di^r. of Stats. 
1894, p. 106. California: Civ. Code, 
§ 1629. Colorado: Laws 1887, p. 228; 
Annot. Stats. 1891, § 441. Indiana: R. 
S. 1888, § 2999 ; R. S. 1 894, § 454. Iowa: 
R. S. 1888, § 3289. Kansas: G. S. 1889, 
§ 1103. Kentucky: G. S. 1894, § 471. 
Louisiana : No distinction between sealed 
and unsealed instruments. Michig^ : 
Annot. Stats. 1882, § 7778. Any device 
by way of seal is sufiicient. Annot. Stats. 
1882, § 7510 ; Jerome v. Ortman, 66 Mich. 
668, 33 N. W. Rep. 759. Mississippi : An- 
not. Code 1892, § 4079 ; Gibbs v. McGuire, 
70 Miss. 646, 12 So. Rep. 829. Montana : 
Comp. Stats. 1887, ch. 107, § 1963; Civil 
Code 1895, § 2190. Kebraska: Comp. 
Laws 1885, ch. 81, § 1 ; Comp. Stats. 1895, 
§4951. Nevada: G. S. 188.% § 2667. North 
Dakota: Dak Civ. Code 1887, § 3549. 
Ohio: R. S. 1890, § 4. Oklahoma T. : 



SCROLLS AND OTHER DEVICES USED AS SEALS. [§§ 1069, 1070. 

1069. A soroU need not be of cmy paxticular form or figrure, 
in the absence of any statutory provision.^ The form may be 
such as suits the taste or fancy of the person who executes the 
instrument. It must of course appear in some manner that the 
mark used with the signature was intended to be a seal or a scroll. 
In a deed which purported to be under seal, a dash at the end of 
the signature. less than an eighth of an inch in length, has been 
held to be a seal.^ It is not essential that the scroll should be at 
the end of the signature ; and it has accordingly been held that a 
fioarish of the pen below the signature constitutes a sufficient 
sealing.^ But a flourish in continuation of the last letter of the 
name is not such a scroll as will constitute a seal, where it is not 
made by way of a seal, though the instrument to which the sig- 
nature is affixed expresses on its face that it is sealed.^ 

The word ^ seal '' after a signature to a deed which purports to 
be sealed has the same effect as a scroll in those States in which a 
scroll is made sufficient by statute.^ The word "seal," affixed 
to an instrument, is a sufficient device by way of seal to entitle 
an instrument to record.^ 

1070. The word " seal " or the letters [L. S.j need not be 
inclosed in the scroll to render a scroll equivalent to a seal, 
nor is it essential that this word or these letters should be con- 
nected with the scroll in any way.*^ 

A recital in the in testimonium clause that the instrument is 



Comp. Stflts. 1893, § 6093. South Da- 
kota : Dak. Cir. Code 1887, § 3549. Ten- 
noMoe: Code 1884, § 2478. Texas: R. 
Civ. Stats. 1889, art. 4487 ; Frost v. Wolf, 
77 Tex. 455, 14 S. W. Rep. 440. Wyo- 
miag: Laws 1895, ch. 93, § 5 1-2. 

I Hacker's App. 121 Pa. St. 192, 1 L. 
R. A. 861 ; Long v, Ramsay, I S. & R. 
72. 

^ Hacker's App. 121 Pa. S:. 192, 15 
All. Rep. 500; I Lawyer's Rep. 861. 
This case seems to reach the last degree 
of absurdity in the doctrine of scrolls. 
If a seal is required, the seal should be a 
genuine one, or the distinction between 
sealed and unsealed instruments should 
be done away with wholly. In this case 
it appeared that dashes similar to that 



following the signature were used for 
punctuation in the body of the instru- 
ment. 
» Taylor v. Glaser, 2 S. & R. 502. 

* Grimsley v. Riley, 5 Mo. 280, 32 
Am. Dec. 319. 

• Lewis V. Overby, 28 Gratt. 627 ; 
Groner v. Smith, 49 Mo 318 ; Underwood 
V. Dollins, 47 Mo. 259 ; Bertrand v. Byrd, 
4 Ark. 195; Whitley v. Davis, 1 Swan, 
333 ; Williams v, Starr, 5 Wis. 534. Con- 
tra, Moore v. Leseur, 18 Ala. 606. See 
Lindsay v. State, 15 Ala. 43. 

^ Cochran v. Stewart (Minn.), 59 N. 
W. Rep. 543. 

^ Anderson v. Wilbam, 8 Ark. 155; 
Kilgore v. Powers, 5 Blackf . 22. 
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§ 1071.] 



SEALING. 



sealed is sufficient proof that a scroll annexed to the signature, or 
the word "seal " or the letters [L. S.], was intended as a seal.^ 

1071. Whether a scroll with a pen will be held to be a seal^ 
though the instrument does not recite that it is sealed, is a 
question upon which the authorities are divided. On the one 
hand it is said that if it appears from the instrument itself, or 
from the circumstances attending its execution, or from parol 
evidence, that the party who signed the instrument intended to 
adopt the scroll as a seal, it is a seal without any recital in the 
instrument itself ; ^ and that whether a scroll or other mark or 
impression was intended for a seal is always a question of fact 
for the jury.^ 

On the other hand, however, it is held in some cases that there 
must be something in the instrument to show that a scroll, or 
other device used in place of a common-law seal, was intended for 
a seal. A scroll or device does not necessarily, as does a common- 
law seal, establish its own character. In the case of a common- 
law seal it is not necessary that the instrument itself should, in 
the in testimonium clause or elsewhere, recognize the seal ; but the 
word "seal " or the letters [L. S.], or a scroll placed after a name 
without any recital in the instrument that it is sealed, does not 
constitute a seal.* 



1 Force v. Craig, 7 N. J. L. 272 ; O'Cain 
r. O'Cain.l Strobh.402; Gronerv. Smith, 
49 Mo. 318; Underwood v. DoIUds, 47 
Mo. 259 ; Hudson v. Poindexier, 42 Miss. 
304; Whittington v. Clarke, 16 Miss. 480; 
Lewis r. Overby, 28 Gratt. 627 ; Ankeny 
V. M'Mahon, 4 III. 12; Sheehan o, Davis, 
17 Ohio St. 571; Miller v. Binder, 28 
Pa. St. 489. 

' Burton v. Le Roy, 5 Sawyer, 610; 
Trasher v. Everhart, 3 G. & J. 234, 246 ; 
Comerford v. Cobb, 2 Fla. 418 ; Relph v. 
Gist, 4 McCord, 267 ; M'Kain v. Miller, 1 
M'MuIlan, 313; Scruggs v. Brackin, 4 
Yerg. 528; Whitley v. Davis, 1 Swan, 
333 ; Cummins v. Woodruff. 5 Ark. 116; 
Williams v. Greer, 1 2 Ga. 459 ; Hacker's 
App. 121 Pa. St. 192, 1 L. R. A. 861, 15 
Atl. Rep. 500; Long v. Ramsay, 1 S. & 
R. 72, where it was determined from the 
face of tlic instrument that the scroll was 
intended as a seal. 
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« Relph V. Gist. 4 M»Cord, 267 ; Mc- 
Kain v. Miller, 1 McMulI. 313. 

^ Brown v. Jordhal, 32 Minn. 135, 19 
N. W. Rep. 650; Fleming v. Powell, 2 
Tex. 225 ; English v. Helms, 4 Tex. 228 ; 
Carter v. Penn, 4 Ala. 140 ; Lee v. Ad- 
kins, Minor (Ala.), 187 ; Walker v. Keile, 
8 Mo. 301 ; Glasscock v. Glasscock, 8 Mo. 
577; Cartmill v. Hopkins, 2 Mo. 179; 
Boynton v. Reynolds, 3 Mo. 57 ; Grims- 
ley V. Riley, 5 Mo. 280; Armstrong v. 
Pearce, 5 Harr. 351 ; Hudson v. Poindex- 
ter, 42 Miss. 304; Jenkins u. Hurst, 2 
Rand. 446 ; Austin v. Whitlock, 1 Munf. 
487; Cromwell v. Tait, 7 Leigh, 301, 30 
Am. Dec. 506 ; Psrks i\ Hewlett, 9 Leigh, 
51 1 ; Lewis v. Overby, 28 Gratt 627 ; 
Haseltine v. Donahue, 42 Wis. 576 ; Long 
V. Long, 1 Morr. (Iowa) 43; Norvell c. 
Walker, 9 W. Va. 447 ; Bell v. Keefe, 13 
La. Ann. 534. 



PRESUMPTIONS AS TO SEALING. [§§ 1072, 1073. 

1072. A Bcroll does not answer for an official seal. Thus, 
a scroll is not sufficient when used by a county treasurer in exe- 
cuting a tax deed, under a statute which provides that he shall 
execute such deed under the seal of his office.^ 

A master's deed of land sold under decree apparently regular 
on its face, tbough not sealed, affords color of title, and the infor- 
mality of want of seal may be cured by the master's sealing the 
deed seveml years after its delivery. The sealing, in such case, 
relates back to the original delivery .^ 

A scroll does not generally answer for a corporate seal in the 
absence of statutory authority.^ 

IV. Presumptions as to Sealing, 

1073. There is a presumption that a deed was sealed when 
delivered, if, when it is produced at the time of the trial, there is 
a seal upon it, and the attestation clause recites that it was sealed, 
in the absence of any direct evidence that the instrument was not 
sealed. It will be presumed that it was sealed when delivered, 
even if the attesting witness testifies that he does not recollect 
whether it had a seal, and that he did not read the attestation at 
the time he subscribed his name as a witness. Chief Justice Best, 
delivering a decision to this effect,* remarked : *' If, on inspection, 
no seal had been found affixed, then I should have held that it 
would not do." But it is generally held that a presumption that 
the instrument was sealed arises from a statement in the instru- 
ment itself, either in the in testimonium clause, or the attestation 
clause, that it was sealed.^ 



1 Hendrix r. Baggs, 15 Neb. 469. Con- 37; Johnston v. Crawley, 25 Ga. 316, 71 

tra. Commercial Bank v, Ullman, 10 Am. Dec. 173. 

Sid. & M. 411.  Ball i^. Taylor, 1 Carr. & P. 417, per 

* DaTia r. Hall, 92 111. 85. In Watson Best, C. J. " If sealing and delivering 

r. Jonea, 85 Pa. St. 117, connty commis- are not presnmed, and it is made to rest 

sioners, who bad executed a deed without upon the fallible memory of a witness, at 

sealing it, were permitted at the time of a distance of time, as to whether all the 

trial, when its validity was questioned, to requisites were performed at the time, 

seal it. great danger would result to bonds, and 

' See § 1079 ; Solon v. Williamsbnrgh perhaps to other instruments on which 

Sat. Bank, 114 N. Y. 122, 21 N. E. Kep. the welfare of families depends.*' See, 

16S. See, however, to the contrary, Mil- also, Trasher v, Everhart, 3 G. & J. 234 ; 

ler r. Saperior Machine Co. 79 III. 450 ; Miller v. Binder, 28 Pa. St. 489. 

HL Cent. K. Co. v, Johnson, 40 111. 35 ; <^ /n re Sandilands, L. R. 6 C P. 411 ; 

Reynolds p. Glasgow Academy, 6 Dana, Le Franc t;. Richmond, 5 Sawyer, 601, 
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§ 1074.] SEALING. 

This rule is especially applicable to official instrnments which 
are required by law to be sealed, such as deeds executed by 
sheriffs; and the authorities are to the effect that, where the 
record of such instruments recites that a seal was affixed, a pre- 
sumption may be indulged in that the original instrument was 
sealed.^ 

In like manner, where the record of a certificate of acknowledg- 
ment made by an officer required to use his official seal does not 
show that a seal was affixed, but the certificate recites that a seal 
was affixed, it will be presumed that the original certificate was 
properly sealed.^ The presumption is one of the class of pre- 
sumptions which are constantly allowed in support of the official 
acts of public officers. 

1074. Though a*n ancient deed, when produced, is without 
a seal, it may be presumed, from its being duly acknowledged and 
recorded at the time of its execution, that it was then duly sealed.^ 
In the case of an ancient deed which is not produced, but is 
proved from the record, which fails to indicate in any way that 
the deed was sealed, there is a presumption that the deed was 
sealed arising from a recital in the instrument itself that it is 
sealed, from a like statement in the certificate of acknowledgment, 
and from its registration under a law which permitted only the 
registry of sealed instruments.^ 

603 ; 1 Sugden on Powers, 283 ; Smith v. Kansafl, 61 Mo. 378 ; McCoy v. Cassidj, 

Dall, 13 Cal. 510; Jones v. Martin, 16 96 Mo. 429, 432. 9 S. W. Rep. 926, per 

Cal. 165; Beardsley V.Day, 52 Minn. 451 ; Norton, C. J.; Griffin v. Sheffield, 38 

55 N. W. Rep. 46; Flowery M. Co. «. Miss. 359. 

North Bonanza M. Co. 16 Nev. 302; * Renaens v. Staples, 52 Fed. Rep. 91, 

Dale V. Wright, 57 Mo. 110; Stark- 94. Paul, J., said: "If, at this remote 

weather v. Martin, 28 Mich. 471 ; Ay cock day from the execution of these ancient 

V. Raleigh, &c. R. Co. 89 N. C. 321 ; documents, we ai'e at liberty to ignore 

Heath v. Big Falls Cotton Mills, 116 N. their sanctity as sealed instruments, be- 

C. 202, 20 S. £. Rep. 369. canse the impression in wax is not to be 

1 Carrington v. Potter, 37 Fed. Rep. found on them, or the scroll, its legally 

767 ; Flowery M. Co. v. North Bonanza authorized substitute, in its stead, though 

M. Co. 16 Ney. 302 ; McCoy u. Cassiday, we have the highest record evidence that 

96 Mo. 429, 9 S. W. Rep. 26, overruling the seals were attached to the documents 

Hamilton v. Bog^ess, 63 Mo. 233 ; Long at the time of their execution and de- 

V. Joplin M. & S. Co. 68 Mo. 422. livery, it would go very far towards con- 

^ Hammond v. Gordon, 93 Mo. 223; verting into equitable what have been 

Addis V. Graham, 88 Mo. 197 ; Parkinson for a century regarded as legal titles." 

p. Caplinger, 65 Mo. 290; Norfleet v. * Starkweather v. Martin, 28 Mich. 

Rmwell, 64 Mo. 176; Gearv i*. Cifv of 471. 
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BBCOBD OF SEALS. [§§ 1015^ 1076. 

V. Record of Seals. 

1076. The record of a deed must in some manner represent 
that the instrument was sealed ; otherwise the record is not 
evidence of a conveyance of a legal title, but only of an equitable 
title.^ If, therefore, the record of a conveyance has no statement 
or mark indicating that the seal of the grantor was attached to 
the deed, the record is ineffectual as evidence of a conveyance of 
the legiil title to the land, and it is ineffectual as n(itice to others 
who may subsequently become interested in the property of the 
conveyance of such a title. 

It will be presumed, however, from a recorded recital of a seal 
in the deed itself, that the original deed was sealed. In case a 
deed is in fact sealed, and it is in all respects correctly recorded, 
except that the record does not show a copy of the seal, or any 
device representing it, the record is valid and sufficient as notice 
if it represents that the deed was sealed by the recorded recital in 
the deed itself.^ ^^ As the purpose of requiring registration is to 
give notice of the terms of the deed, and this is fully accomplished 
in the registry, we can see no reason why some scroll, or attempted 
imitation of the form of the seal, should be required in addi- 
tion to the words spoken in the grant. The registry furnishes all 
the information that could be derived from an examination of the 
original, as both utter one and the same language." ^ 

1076. The usual manner of indicating in the record that an 
instrument is sealed is by writing after the signature the word 
"seal,** or the wo^rds **and a seal," or the letters [L. S.].* A 
scroll is copied in the same manner, or by making a scroll on the 
record. A seal or scroll need not be copied or indicated in the 
record in any particular manner,^ but there must be some mark 

^ Todd V, Union Dime Sav. Inst. 1 18 Cotton Mills, 115 N. C. 202, 20 S. £. Rep. 

K. T. 337, 23 N. E. Rep. 299, reversing 369. 

44 Hon, 623, 20 Abb. N. C. 270; Switzer * Todd v. Union Dime Sav. Inst. 118 
V. Knapps, 10 Iowa, 72, 74 Am. Dec 375; N. T. 337, 23 N. E. Rep. 299; Stark- 
Hamilton V. Boggeas, 65 Mo. 233; Floyd weather i;. Martin, 28 Mich. 471 ; Dale v. 
V. Ricks, 14 Ark. 286, 58 Am. Dec. 374. Wright, 57 Mo. 110. 

* Beardalej P.Day, 52 Minn. 451,55 N. ^ Burton v. Le Roy, 5 Sawyer, 510, 

W. Rep. 46; Smith r. Dall, 13 Cal. 510; 513, per Sawyer, J.; minois Cent R. 

Crowning v. Behu, 10 B. Mon. 383. Co. v. Johnson, 40 111. 35 ; Starkweather 

' Aycock V. Raleigh, &c. R. Co. 89 N. v. Martin, 28 Mich. 471, 478, per Grayes, 

C 321, affirmed in Heath v. Big Falls C. J. 
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§§ 1077, 1078.] SEALING. 

or words sufficient to indicate that the original deed was executed 
with a seal or scroll. 

1077. Evidence of the absence of a seal at the time of 
recording is afforded by a record or a copy of it which does not 
by any mark or word indicate that the original deed was sealed.^ 
But if the attestation clause as recorded represents the deed to 
have been sealed, and the deed itself when produced, or a record 
of it subsequently made, shows a seal, the previous record, though 
it contains no other indication that the deed was sealed, is not 
such affirmative evidence of the absence of a seal, at the time it 
was made, as to require evidence that the seal upon the deed, as 
produced or subsequently recorded, was surreptitiously placed 
thereon after the first record was made, in order to sustain the 
claim that the deed was sealed when it was executed.^ 

1078. It may be shown that a deed was in fact sealed 
when delivered and recorded, even though the record not only 
does not indicate any seal, but on the contrary bears a mark 
which indicates that the instrument was not sealed when recorded. 
Thus, where the record shows a dash following the grantor's name, 
and an employee in the register's office testifies that this was the 
customary mark to indicate that an instrument was not sealed 
when recorded, these facts do not support a finding that the instru- 
ment was not sealed when delivered, where it appears that, when 
examined three years after its date, it bore a seal, and was then 
again recorded, and there is a declaration in both the instrument 
and attestation that it is sealed. The fact that it was customary 
to make such a mark, to indicate that there was no seal upon the 
instrument, was not regarded as sufficient to produce the inference, 
as evidence, that it was made for that reason. It was no part of 
the record. The mark was no affirmative evidence of the absence 
of a seaL " When the fact that there was a seal upon the con- 
veyance appeared, as it did, the effect of the record in that respect 
was in its failure to represent it as sealed, rather than as evidence 
that it was without seal at the time the delivery and record were 
made. The record failed to show that there was a seal upon the 
instrument at the time the record was made.'' The burden was 
then cast upon the person claiming a legal title under the deed 

1 Williams v. Bass, 22 Vt. 352; Swit- ^ Todd v. Union Dime Say. Inst 118 
ser V. Knapps, 10 Iowa, 72, 74 Am. Dec. N. Y. 337, 23 N. K. Rep. 299, reyersiog 
875. 44 Hun, 623, 20 Abb. N. C. 270. 
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SEALS OF CORPORATIONS. 



[§ 1079. 



to prove that the deed was in fact sealed when delivered. This 
he did by pioving the facts before mentioned, by which it ap- 
peared, in addition to the other evidence on the subject, that the 
deed, when examined three years after it was made, had upon it 
a seal which is represented by the record then made.^ 

VI. Seals of Corporations. 

1079. The deed of a corporation oonveyingr land must be 
exeonted under its common seal, or under a seal which it adopts 
as such.^ The statutes wholly dispensing with the use of any 
kind of seal do not apply to corporations, and in some statutes 
corporations are expressly excepted from their operation.^ In 
like manner, the statutes which provide that a scroll may be used 
for a seal do not always apply to corporations, and in some in- 
stances an express exception of corporate seals is made.^ In sev- 
eral States a corporate seal is expressly defined by statute. Thus, 
it is declared that a corporate or official seal may be affixed to an 
instrument by a mere impression upon the paper or other mate- 
rial on which such instrument is written.^ In several States it 
is provided that a corporation may convey lands by deed sealed 
with the common seal, signed by the president, vice-president, or 
presiding member or trustee.® 



> Todd V. Union Dime Sav. Inst. 118 
N. Y. 337, 23 N. E. Rep. 299, reversing 
44 Hun, 623, 20 Abb. N. C. 270. 

> DaoTiJle Seminary v. Mott, 136 111. 
239, 28 N. E. Kep. 54 ; Frankfort Bank 
p. Anderson, 3 A. E. Marsh. I ; Shrop- 
shire V. Behrens, 77 Tex. 275, 13 S. W. 
Sep. 1043 ; Brinley v. Mann, 2 Cush. 337 ; 
Dunon v, Granbv, 2 Pick. 345, 353 ; Duke 

F. Markham, 105 N. C. 131, 10 S. E. Rep. 
1017, 18 Am. St. Rep. 889. 

* lova : K. Code 1888, § 3289. KaiiBas : 

G. S. 1889, §§ 1103, 1198. Kentneky : 
G. S. 1894, § 471. HiflsiBrippi: Annot. 
Code 1892, § 4079. Tennessee: Code 
18S4, § 2478. Texas : R. Civ. Stats. 1889, 
art. 4487 ; Shropshire r. Behrens, 77 Tex. 
275. 

« AziMna T. : R. S. 1887, § 2783. Wis- 
eonan: Annot. Stats. 1889, § 2215. In 
»ome States, however, the deed of a cor- 
poration may be sealed in any way, or in 

VOL II. 



the same way as the deed of an indi- 
vidnal, as, for instance, by scroll. John- 
ston V. Crawley, 25 Ga. 316, 71 Am. Dec. 
173; MUler v. Superior Machine Co. 79 
111. 450; Illinois Cent. R. Co. v. Johnson, 
40 111. 35 ; Missouri Fire Clay Works v. 
Ellison, 30 Mo. App. 67 ; Reynolds v. 
GlasjiTow Academy, 6 Dana, 37. 

^ CaUfomia: Civ. Code, § 1628. Men- 
Una: Civ. Code 1895, § 2189. North 
Dakota : Comp. Laws 1 887, § 3549. Ohio : 
R. S. 1890, § 4. South Dakota: Comp. 
Laws 1887, § 3549. Virg:inia : Code 1887, 
§ 5. West Virginia: Code 1891, ch. 13, 
§15. 

« Colorado: Annot. Stats. 1891, §§ 453, 
622. Florida: R. S. 1892, § 1955. Kan- 
sas : G. S. 1889, §§ 1 103, 1 198. Missouri : 
R. S. 1889, § 2399. Kebraska: Comp. 
Stats. 1 895, § 1 840. Texas : R. av. Stats. 
1889, art. 600. 
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§ 1080.] SEALING. 

1080. The deed of a corporation must be executed under 
its uazne and sealed with its seal. If the instrument purports 
to be the deed of the corporation, but it is sealed by the officer 
executing it with his own seal, and signed with his own name, 
adding a descrifition of bis official character, it is not the deed of 
the corporation.^ It is true, however, that a seal which bears no 
stamp or impression denoting that it is the seal of the corporation 
may be regarded as the -seal of the corporation ; but it must pur- 
port to be the seal of the corporation, and not the seal of the 
officer. A corporation as well as an individual may adopt and 
use any seal.^ The deed need not recite that the seal used is the 

In Connecticnt, a corporation not hav- Tiffin v. Shawhan, 43 Ohio St. 178. In 
ing an official seal may execute a deed pur- this case a deed conveying land owned hy 
portin;^ to be under seal by the addition a city, purporting to be made ander an 
of the word "seal'' or the letters [L. 8.]. ordinance uuthorizing the city clerk to 
An official or corporate seal may be made exf'cute " a proper deed of conveyance 
by an impression of such seal upon the under the corporate seal of the city/' is 
paper or other material employed. G. S. ineffectual to convey any title when signed 
1888, § 1085. In Kew York and Wis- by the city derk and sealed with his pri. 
oontin a seal of a corporation may be im- yate seal and his official seal as city clerk, 
pressed directly upon the instrument to See, also, Randall r. Van Vechten, 19 
be sealed, or upon wafer, wax, or other Johns. 60, 10 Am. Dec. 193 ; Richardson 
adhesive substance, affixed thereto, or r. Scott River W. & M. Co. 22 Cal. 150. 
upon paper or other similar substance See, however, Kansas t% Hannibal & St. 
affixed thereto by mucilage or other ad- Jo. R. Co. 77 Mo. 180. 
hesive substance. An instrument exe- ^ Sheets v. Selden, 2 Wall. 177; Mill 
cuted in the corporate name of a corpora- Dam Foundry v. Hovey, 21 Pick. 417 ; 
tion which has not adopted a corporate Stebbins v. Merritt, 10 Cush. 27 ; Brad- 
seal, when sealed by the proper officers of ford v, Randall, 5 Pick. 496; Tenney r. 
the corporation under their private seals, Lumber Co. 43 N. H. 343; Porter v, 
is deemed to have been executed under the Androscoggin & K. R. Co. 37 Me. 349; 
corporate seal. N. Y. Laws 1892, ch. 677, Decker v. Freeman, 3 Me. 338 ; Reynolds 
§ 13 ; Wis. Laws 1895, ch. 129. v. Glasgow Academy, 6 Dana, 37 ; South 

1 Savings Bank v. Davis, 8 Conn. 191 ; Baptist Soc. v. Clapp, 18 Barb. 35 ; Rich- 
Bank of the Metropolis v. Guttschlick, 14 ardson v. Scott River W. & M. Co. 22 
Pet. 19 ; Brinley i;. Mann, 2 Cush. 337. Cal. 150; Gashwiler v. Willis, 33 Cal. 11, 
The in testimonium clause recited : " I, 91 Am. Dec. 607 ; Phillips r. Coffee, 1 7 

, in behalf of said company and as III. 154; Bank of Middlebury v. Rutland 

their treasurer, set my hand and seal," & W. R. Co. 30 Vt. 1.59; Farmers* & 
&c. Kicliardson v. Scott River, &c Co. Mechanics' Turnpike Co. ». McCuUougb, 
22 Cal. 150; Mitchell v, St. Andrews, &c. 25 Pa. St. 303; Union Gold M. Co. v. 
Co. 4 Fla. 200 ; Female Orphan Asylum Bank, 2 Colo. 226 ; Ransom v. Stonington 
V, Johnson, 43 Me. 180; Cram v. Bangor Sav. Bank, IS N. J. Eq. 212, 213; Dan- 
House, 12 Me. 354; Rauch v. Oil Co. 8 ville Seminaiy v. Mott, 136 111. 289, 28 
W. Va. 36; Zoller v. Ide, 1 Neb. 439; N. E. Rep. 54; Illinois Cent. R. Co. r. 
Eagle Woollen Mills Co. v. Monteith, 2 Johnson, 40 III. 35 ; Phillips i'. Coffee. 1 7 
Orcg. 277 ; Hatch v. Barr, 1 Ohio, 390 ; 111. 154 ; South Baptist Soc. »•. Clnpn, 18 
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SEALS OF COBPORATIOKS. [§§ 1081, 1082. 



oommon seal of the corporation, but it must not describe the seal 
as the seal of the officer who executes the deed.^ 

A different rule applies as regards a contract which is not re- 
quired to be executed under the corporate seal. Such a contract, 
though sealed with the private seal of the officer or agent of the 
corporation executing it, binds the corporation if it appears that 
the officer or agent was acting in behalf of the corporation, and 
had authority so to act.^ 

108L A quasi corporation, like a board of oounty oommia- 
sioners, havinfir no prescribed seal, may adopt any seal as their 
official seal. Therefore where, in executing a deed, the judge of 
probate, who is ex officio a member and president of the board, 
affixes the seal of the probate court, and the in testimonium clause 
recites that the commissioners ^^ hereunto set their hands and seal 
of our probate court," there is such an adoption by the board of 
the seal named and used as makes the deed upon which it was 
used the validly sealed instrument of the county.^ 

1082. Proof of seal and authority of officer. — A seal pur- 
porting to be the seal of a corporation is presumed to be its com- 
mon seal and, to be genuine, when the signature of the officer who 
affixed it is proved.^ When the signature of the officer is proved, 
there is prima facie evidence that the seal was affixed by the 
proper authority.^ But the seal itself is not evidence of its own 



Bwb. 35; Sl Philips' Church v. Zion 
Plwh. Church, 23 S. C. 297 ; Tftylor v. 
Heggie, 8.1 N. C. 244. 

^ In re St. Helen Mill Co. 3 Sawyer, 
88 ; Rich irdson o. Scott River, &c. R. Co. 
ttCoL 150, 157 ; Eagle Woollen Mills Co. 
V. Mooteith, 2 Oreg. 277. 

* Sherman v. Fitch, 98 Mass. 59 ; Ab- 
bey r. Chase, 6 Cash 54 ; Haii^ht v. Sah- 
ler, 30 Barb. 218. 

* Martin v. Townsend, 32 Fla 318, 13 
So. Rep. 887. To like cff«ct see Brown 
f. Cohn, 85 Wis. 1, 54 N. W. Rep. 1101 ; 
Breotzer r. Smith, 56 Wis. 292, 14 N. 
W. Rep. 465. 

* Angell 9. Ames, Corp. § 226 ; Steb- 
bios 9. Merritt, 10 Cnsh. 27; Phillips v. 
Coffee, 17 III. 154 ; Chicago, B. & Q. R. 
Co. V. Lewis, 53 Iowa, 101, 4 N. W. Rep. 
M; Blackshira v. Iowa Homestead Co. 



39 Iowa, 624 ; Kansas v. Hannibal & St. 
Jo. R. Co. 77 Mo. 180. 

B Angell & Ames, Corp. § 224 ; Clarke 
V. Imperial Gas Li^ht Co. 1 Nev. & M. 
206, 4 B. & Ad. 326 ; Hill v. Manchester, 
&C. W. Co. 5 B. & Ad. 874 ; Koehler v. 
Black River Falls Iron Co. 2 Black, 715 ; 
Bank of United States v. Dandridge, 12 
Wheat. 64 ; Mickey r. Stratton, 5 Sawyer, 
475 ; Augusta, &c. R. Co. v. Kittel, 52 Fed. 
Rep. 63. California: Bliss v. Knweah 
Canal Co. 65 CaL 502, 6 Am. & Eng. 
Corp. Cas. 273; Miners* Ditch Co. v. 
Zellerbach, 37 Cal. 543, 597, 99 Am. 
Dec 300; Schallard v. Eel River Nav. 
Co. 70 Cal. 144, U Pac. Rep. 590, 14 
Am. & Eng. Corp. Cas. 64 ; Southern Cal. 
Colony V. Bnstamcnte, 52 Cal. 192; Mo- 
Cracken v. San Francisco, 16 Cal. 591, 
638. Colorado: Union Gold M. Co. v. 
Bank, 2 Colo. 226. DeUware: Conine 

61 



§ 1083.] 



SEALING. 



authenticity. Some evidence of this must be offered to establish 
tlie fact of the execution of the deed by the corponition, and, when 
this is done, the burden of proving that it is not the deed of the 
corporation is thiowu upon the party who calls in question its 
authenticity.^ The deed itself need not recite the authority under 
which tlie officer or agent of the corporation acts, unltss this is 
required by some statute. If it becomes necessary to prove such 
authority, whether it is recited in the deed or not, it must be 
proved by evidence aliunde? 

There are cases which hold that the presence of the corporate 
seal is itself sufficient evidence that the instrument was executed 
under proper authority and is the deed of the corporation. The 
party producing the deed need not prove that the seal was reg- 
ularly affixed by an officer or agent duly authorized.^ 

1083. The presumption that a corporate seal was rigrhtftilly 
affixed to a deed on which it appears is not conclusive, but 
may be repelled by parol evidence. Where it is proved that the 
officers who executed a deed did not seal it at the time or after- 



V. Junction, &c. R. Co. 3 Honst. 288. 
Florida : Union Bank v. Call, 5 Fla. 409. 
Georgia : Solomon's Lodge v. Montn ollin, 
58 Ga. 547 ; Butts v. Cuthbertson, 6 Ga. 
166. niinoifl: Reed v. Bradley, 17 111. 
321 ; Wood v. Whelen, 93 111. 153. Iowa: 
Blackshire v. Iowa Homestead Co. 39 
Iowa, 624. Maryland: Susquehanna 
Bridge & B. Co. v. General Ins. Co. 3 
Md. 305, 56 Am. Dec. 740. Massaehn- 
setts: Burrill v. Nahant Bank, 2 Met. 
163, 35 Am. Dec. 395; Mill Dam Foun- 
dry V. Hovey, 21 Pick. 417; Minneiota: 
Morris v. Keil, 20 Minn. 531. - MiBSonri: 
St. Lonis Public Schools v. Rislev, 28 Mo. 
415; Chouquette v. Baradn, 28 Mo. 491 ; 
MuBser v. Johnson, 42 Mo. 74, 97 Am. 
Dec 316. Nevada: Evans v. Lee, 11 
Nev. 194; Yellow Jacket Silver M. Co. 
r. Stevenson, 5 Nev. 224. Hew Hamp- 
shire: Flint v. Clinton Co. 12 N. H. 430. 
Hew York: Lovett v. Steam Sawmill 
Asso. 6 Paige, 54 ; New England Iron Co. 
V. Gilbert El. R. Co. 91 N. Y. 153; Can- 
andaigua Academy, 90 N. Y. 618; Hoyt 
V. Thompson, 5 N. Y. 320. Korth Car- 
olina : Bason v. King's Mountain M. Co. 
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90 N. C. 417 ; Shaffer v. Hahn, 111 N. C. 
I, 15 S. £. Rep. 1033; Heath v. Bi^ 
Falls Cotton Mills, 115 N. C. 202, 20 S. 
£. Rep. 369. Ohio : Sheehan v, Davis, 17 
Ohio St. 571. Pennsylvania: Berks & 
Dauphin Turnpike Road v. Mvers, 6 S. 
& R. 1 2, 9 Am. Dec. 402 ; Crossman d. 
Hilltown Turnpike Co. 3 Grant*s Cas. 
225. Sonth Carolina: City Council 0. 
Moorhead, 2 Rich. 430. Tennesseo : Hop- 
kins i;. Gallatin Turnpike Co. 4 Humph. 
403 ; Levering v. Mayor, 7 Humph. 553. 

i Don V. Vreelandt, 7 N. J. L. 352 ; 
Leggett V, New Jersey, M. & B. Co. 1 N. 
J. Eq. 541, 23 Am. Dec. 728 ; Farmers' & 
Mechanics' Turnpike Co. v. McCuUougb, 
25 Pa. St. 308. 

3 Hart t\ Stone, 30 Conn. 94; Isham 
V. Bennington Iron Co. 19 Vt. 230; Bank 
of Middleburv r. Rutland, &c. R. Co. 30 
Vt 159; Wheelock ». Moulton, 15 Vt 
519. 

' Parker w. Washoe Manuf. Co. 49 
N. J. L. 465, 9 Atl. Rep. 682, 19 Am. 
& Eng. Corp. Cas. 162 ; Leggett r. N. J. 
Manuf. Co. I N. J. Eq. 541 ; Whitney ». 
Union Trust Co. 65 N. Y. 576. 



SEAL6 OF COKPOiiATlON^j. [§ 1084, 

wards, that the officer who had the corporate seal in his custody 
iK'ver affixed it nor authorized another to do so, and that the deed 
was recorded without a seal, the burden is thrown on the grantee 
to prove that it was properly sealed, and, if he fails, the conclu- 
sion of law is, that the seal was wrongfully and fraudulently af- 
fixed.^ Though the corporate seal be affixed by the officer having 
the keeping of it, if it be shown that he wrongfully affixed it 
without authority from the corporation, the deed is void.^ 

The presumption of authenticity which arises from proof of the 
signature of the officer of the corporation who executed the deed 
is not overcome by the evidence that the seal used was a mere 
piece of paper annexed with a wafer, and that a seal with a device 
bearing the name of the company had been used by it in execut- 
ing other deeds ; for the seal with such device is not the seal of 
the company exclusive of all other seals, unless the records of the 
company show a vote adopting such seal.^ 

1084. Whether an instrument is sealed or not is a matter 
to be determined by the court, but whether the seal is the seal 
of the corporation which purports to have executed the deed is a 
question for the jury.* 

1 Koehler v. Black Rirer Falls IroD Co. * CroBsman v. Hilltown Tnrnpike Co. 

2 Black, 715. 8 Grant's Cas. 225; New England Iron 

< Jackson v. CampbeU, 5 Wend. 572. Co. v. Gilbert El. B. Co. 91 N. Y. 163. 
* Stebbins v. Merritt, 10 Cnah. 27. 
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ATTESTATION. 



 

I. At common law and by statute, 
1085-1091. 
n. Bequiaites of a good attestation, 
1092-1100. 



III. Proof by attesting witneaseB^ 1101- 
1108. 



I. At Common Law and hy Statute. 

1086. Attestation was not necessary to the validity of a 
conveyance of land at common law, and is not now necessary 
except when required by statute.^ By the ancient common law, 

^ Dole v. Tharlow, 12 Met. 157. " At knowledged. If the witnesses do not aub- 

the same time, it is proper to add that, aa scribe at the time of the execution, the 

the attestation of witnesses affords such date of the subscribing must be stated 

an easy and effectual mode of proof aa with their signatures. Dig. of Stats, 

may enable a grantee to supply the want 1894, § 707. Conneotieat : Two witnesses, 

of acknowledgment and obtain the regis- G. S. 1888, § 2954. So since act Oct. 4, 

tration of his deed, where acknowledg- 1660. Merwin v. Camp, 3 Conn. 35. 

ment is wanting and adds greatly to the Delaware : One witness. Florida : Two 

credit of a deed, every conveyancer of witnesses. R. S. 1892, §§ 1950, 1952. 

common prudence, and every grantee in Georgia: Two witnesses, one of whom 

the exercise of due care, will perceive the should be the officer who takes the ac- 

propriety of having a deed duly attested knowledgmeut. Code 1882, §2690. Idaho: 



by witnesses." Per Shaw, C. J. Also, 
Thacher i;. Phinney, 7 Allen, 146. See, 
also, Craig v. Pinson, Cheves (S. C), 272; 
Leinenkugel v. Kehl, 73 Wis. 238, 40 



One witness unless acknowledged. R. S. 
1887, § 2964. Kentucky : Two witnesses 
unless acknowledged. G. S. 1894, § 501. 
Louisiana : Two witnesses. Maryland : 



N. W. Rep. 683; Jackson v. Allen, 30 One witness. Pub. G. L. 1888, art. 21, 

Ark. 110. §10. Michigan : Two witnesses. G. S. 

Requirements as to attestation. Ala- 1882, § 5658. Minnesota : Two witnesses, 

bama: One witness, but, when grantor G. S. 1894, § 4166. Nebraska: One wit- 

cannot write, two. Conveyances by mar- ness. Comp. Stats. 1895, §4092. Kew 

ried women to be attested by two wit- Hampshire : Two witnesses. P. S. 1891, 

nesses. No witness in any case is re- ch. 137, § 3, statute Feb. 10, 1791 ; Smith 

quired if deed be acknowledged. To v. Chamberlain, 2 N. H. 440 ; French v. 

prove without acknowled<;ment two wit- French, 3 N. H. 234. Kew York : One 

nesses are necessary. Code 1886, §§ 1789, witness if not acknowledged. If not 

1790, 1894. Aiisona T. : Two witnesses attested, the deed does not take effect 

unless Acknowledged. R. S. 1887, § 220. against a purchaser or incumbrancer until 

Arkansas : Two witnesses unless ac> acknowledged. 4 R. S. 8th ed. p. 2451, 
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AT COMMON LAW AND BY STATUTE, 



[§ 1086. 



sealing and delivery were the only requisites to the validity of a 
deed, signing by the grantor not being required. At that time, 
however, it was usual, for the purpose of more readily proving 
the sealing and delivery, for the scrivener to indorse upon the 
instrument the names of the persons present at the time, that 
they might be called as witnesses should occasion require. When 
the art of writing became more general, it became the custom 
not only for the grantor, in addition to sealing, to sign his name 
to the instrument, but for the persons who were present at its 
execution to sign their names as witnesses.^ 

Under modern rules of law, unless otherwise provided by stat- 
ute, to pass the title to land it is not necessary that the deed 
should be witnessed or acknowledged, and of course it is not 
necessary that it should be recorded. To pass the title, nothing 
more is necessary than the execution and delivery of the deed by 
the grantor.2 

1086. Attestation is in some States made essential to the 
validity of a deed. This is the case in Alabama, though ac- 
knowledgment dispenses with attestation.^ Prior to the Code, the 
common-law rule that neither attestation nor acknowledgment 
are necessaiy to the validity of a deed prevailed ; but the Code is 
regarded as having abrogated the common-law rule, and as having 
prescribed the essentials of a valid conveyance. Attestation is 
regarded as having taken the place of livery of seisin, which im- 
plied publicity and the presence of witnesses. The statute substi- 
tutes attestation, and makes it essential to an alienation of lands.^ 



f 137. Oluo: Two witnesses. R. S. 1890, 
I 4106. So since 1808. Patterson v, 
Pesse, 5 Ohio, 190. Oregon: Two wit- 
nesses. Annot. Laws 1887, § 301 1. South 
OuoliaJL: Two witnesses. G. S. 1882, 
{1775. Vermont : Two witnesses. R. L. 
1880, § 1927. Waduagton: Two wit- 
nesses. Laws 1885, p. 177. Wisconsin : 
Two witnesses. Annot. Stats. 1889, §2216. 
Wyoaung : One witness. R. S. 1887, § 8. 
Ao witness U req\dred, thoogh one may 
V* cnstomanr, in California. Coiorado. Dis- 
tziet of Columbia, niinois, Indiana, Iowa, 
Xansas. Maine, Massaolinsetts, Missis- 
sippi ICssonri, Montana, Nevada, Hew 
Jwssj, Hev York, North Carolina, North 
Mota, PennqrlTuiia, Rhode Island, South 



Bakota, Tennessee, Texas, Utah, Virginia, 
West Virginia. In these States one or 
two witnesses are necessary to prove a 
deed for record when it is not acknow- 
ledged. 

1 Dundy v. ChRmbers, 23 111. 369. 

^ Morton v, Leland, 27 Minn. 35, 6 
K. W. Rep. 378 ; Johnson v. SandhofF, 30 
Minn. 197, 14 N. W. Rep. 889; Conlan 
V. Grace, 36 Minn. 276, 30 N. W. Rep. 
880 ; Price v. Haynes, 37 Mich. 487 ; John- 
son V, Jones, 87 Ga. 85, 13 S. E. Rep. 
261. 

8 Code 1886, § 1789. See Jones v. 
Hauler, 95 Ala. 529. 10 So. Rep. 345. 

« Hendon v. White, 52 Ala. 597, 604. 
" As no conveyances are now in use here 
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§ 1087.] ATTESTATION. 

Under some statutes requiring attestation, unattested deeds are 
in effect void, though the statutes do not in terms declare 
them so.^ 

A defective acknowledgment may operate as an attestation. 
On the testimony of the officer who took the acknowledgment 
that the deed was executed in his presence it is admissible in 
evidence.^ 

In the absence of a statute to the contrary, a deed must be 
executed according to the laws of the State where the land is sit- 
uated. But under a statute which authorizes the execution of a 
deed in another State according to the laws of that State, though 
the laws of the State where the land is situated make an attest- 
ing witness essential to pass the title, yet, if the deed is executed 
in a State where no attesting witness is required, such deed is 
valid in the State where the land is.^ 

A special act authorizing the execution of a particular class of 
deeds by signing and sealing, without saying anything about 
attestation, controls a general act requiring attestation.* 

1087. More grenerally, however, attestation is not essential 
to the passing of the title, either as between the parties or as 
against subsequent purchasers and creditors with notice, or as 
against mere volunteers; the requirement in this respect being 
like the requirement of acknowledgment; neither attestation nor 
acknowledgment being an essential part of the execution of the 
deed. These are formalities required by the statute to entitle 

which livery of seisin ever attended, the ^ Clark v. Graham, 6 Wheat. 577 ; Tar- 

pnrpose was to reqaire, as indispensable pey v. Deseret Salt Co. 5 Utah, 205, 14 

to an alienation of lands, an authentica- Pac. Rep. 338; Day v. Adams, 42 Vt. 

tion of the act partaking of the character 510; Stone v. Ashley, 13 N. H. 38 ; Kings- 

of the conveyance by which it was done ; ley v, Holbrook, 45 N. H. 313, 320; Rag> 

as the title could pass only by writing, gen v. Avery, 63 Barb. 65 ; WinstH Sav. 

that there must be witnesses to its execu- Bank v. Spencer, 26 Conn. 195 ; Kichard- 

tion subscribing in writing, or an acknow- son v. Bates, 8 Ohio St. 257, 261 ; Patter- 

ledgment before an officer of the law son v. Pease, 5 Ohio, 190; Wallace r. 

authorized to take and certify it. A safe- Minor, 7 Ohio, 249 ; Crane v. Rieder, 21 

guard against fraud, perjury, and clandes- Mich. 24, 60. 

tine conveyances is thus provided. Such ^ Jones v. Hagler, 95 Ala. 529, 10 So. 

safeguard is a necessity to the security of Rep. 345. 

titles." Per Brickell, C. J. See, also, « Green v. Gross, 12 Neb. 117, 10 N. 

Caperton v. Hall, 83 Ala. 171, 3 So. Rep. W. Rep. 459. 

234; Lord v. Folmer, 57 Ala. 615; Stew- * Townsend v. Little, 109 U. S. 504, 3 

art V. Beard, 69 Ala. 470 ; Evans v. Rich- Sup. Ct. Rep. 357. 

ardson, 76 Ala. 329. 
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AT COMMON LAW AND BY STATUTE. [§§ 1068, 1089. 

the deed to be recorded, so as to operate as notice to subsequent 
purchasers, but are not essential to transfer the title as between 
the parties. The title to the land passes by the execution and 
delivery of the deed by the grantor to the grantee ; and the exe- 
cution of the deed consists of the signing and sealing of it by 
the grantor.^ 

1088. Acknowledgraent does not dispense with the require- 
ment of attestation, unless so provided by statute. The certifi- 
cate of acknowledgment is only prima facie evidence of the facts 
therein stated. Attesbition is an additional solemnity in the exe- 
cution of a deed, and is an additional protection against the 
making of a fraudulent or forged deed. A statute which clearly 
provides for this formality should have effect in all cases, unless 
the statute indicates an exception.^ 

1089. A grrantor may be estopped to claim that his deed is 
invalid because it is not duly attested, as where a mortgagor 
delivers a mortgage fully executed, and apparently executed by 
him in the presence of attesting witnesses, and it appears that 
he thereby acquires a valuable consideration from the mortgagee. 
**To permit him now to take advantage of his own error or omis- 
sion in not, in fact, executing it in the presence of subscribing 
witnesses, if such witnesses were absolutely necessary to its bind- 
ing eflBcacy upon him, when the instrument upon its face pur- 

^ Arkaniai : Jackson v. Allen, 30 Ark. 15 Neb. 167, 17 N. W. Rep. 357. Tezaa : 

110; Stirman v. Cravens, 29 Ark. 548. McLane v. Cdnales (Tex. Civ. App.), 25 

A deed not wimessed or acknowledged is S. W. Rep. 29. IX^soonsin : Leinenkugel 

good against a sale under judgment, if v, Kehl, 73 Wis. 238, 40 N. W. Rep. 683 ; 

acknowledged and recorded before the Gilbert v. Jess, 31 Wis. 110; Hewitt v, 

nle. Georgia: Johnson v. Jones, 87 Week, 59 W^is. 444,456, 18 N. W. Rep. 

Ga.85, 13 S. K. Rep. 261; Gardner v. 417; My rick r. McMillan, 13 Wis. 188; 

Mooie, 51 Ga. 268; Downs v. Yonge. 17 Dreutzsr v. Lawrence, 58 Wis. 594, 17 N. 

Ga. 295 ; Marable v. Mayer, 78 Ga 60. W. Rep. 423 ; Dreutzer v. Baker, 60 Wis. 

Kentucky : Fitzhngh v. Croghan, 2 J. J. 179, 18 N. W. Rep. 776. 

Marsb, 429. Minnesota : Dobbin v. Cor- ^ Tarpey v. Deseret Salt Co. 5 Utah, 

diner, 41 Minn. 165, 42 N. W. Rep. 870; 205, 14 Pac. Rep. 338. "It may be true 

Conlan v. Grace, 36 Minn. 276, 30 N. W. that, where the reason of a rule or reqnire- 

Rep. 880; Morton v. Leland, 27 Minn, ment fails, the rule or requirement itself 

35, 6 N. W. Rep. 378. Nebraska : Pear- fails. But such an axiom ap))lie8 only 

wn p. Davis, 41 Neh. 608, 59 N. W. Rep. where the plain import of the words ia 

885; Kittle v. St. John, 10 Neb. 605, 7 dubious. The spirit and reason of the law 

N. W. Rep. 271 ; Missouri Val. I^nd Co. cannot be appealed to when the words of 

V. Bn«hnell, 11 Neb. 192, 8 N. W. Rep. the statute are clear and unambiguous.*' 

.1S9 ; Harrison t*. McWhirter, 12 Neb. 152. Per Boreman, J. 
10 N. W. Rep. 545 ; Weaver v, Coumbe, 
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§§ 1090, 1091.] ATTESTATIOX. 

ported at its delivery to have been duly witnessed and acknow- 
ledged for record, in the absence of proof showing knowledge lo 
the contrary by the bank, would be to allow him to perpetrate a 
fraud upon the bank, which has acted upon the representation 
involved in the delivery by him of an instrument executed by 
him, having all the appearance of a formally witnessed and ac- 
knowledged document." ^ 

1090. An unattested deed under a statute makingr attesta- 
tion essential may operate aa an a.greement of sale, performed 
on the part of the purchaser ; ^ and after a long acquiescence by 
the grantor in the purchaser's possession, without making any 
claim to the land, the latter is entitled to a decree quieting his 
title. Even a sheriff's deed, neither witnessed nor acknowledged, 
is merely an agreement to convey.^ 

But an unattested deed cannot be admitted in evidence as a 
contract to convey in a legal action to recover possession of land 
against a stranger to the deed without notice, because the plain- 
tiff in such action must recover upon his legal title, and not upon 
an equitable title.^ 

1091. There is usually an attestation clause, declaring that 
the deed was signed, sealed, and delivered in the presence of the 
witness or witnesses. But such a clause is not essential to a valid 
attestation. If in fact the deed was attested and signed by the 
witnesses, the attestation is sufficient, though there is no reci- 
tal of delivery.^ A recital of delivery may be of importance in 
case the witnesses are called upon to prove the execution of 
the deed in order to admit it of record. Thus, where the proof 
of the execution of a mortgage relied on to admit it to record 
was the affidavit of a subscribing witness to the effect that he saw 
the grantors named in the mortgage sign the same and acknow- 
ledge that they did so for the purpose therein expressed, and that 
affiant and the other subscribing witness signed the same as wit- 
nesses, it was held that the proof was not sufficient to admit the 

1 First Nat. Bank v. Ashraead, 33 Fla. Youdjj: v. Younfr, 27 S. C. 202, 3 S. E. 

416, 14 So. Rep. 886, per Taylor, J. Rep. 202. 

* Hyne v. Osbom, 62 Mich. 235, 28 * Eureka Lumber Co. v. Brown (Ala.), 

N. W. Rep. 821 ; Herreu v. Strong, 62 15 So. Rep. 518. 

Wis. 223, 22 N. W. Rep. 408 ; Caf)erton  Tarpey v. Deseret Salt Co. 5 Utah, 

V. Hall, 83 Ala. 171, 3 So. Rep. 234 ; Loais- 205, 14 Pac. Rep. 338. 

▼iUe & N. R. Co. v. Boykin, 76 Ala. ^ Blalock v. Miland, 87 Ga. 573, IS 

560; Pollard v. Maddox, 28 Ala. 321; S. E. Rep. 551. 
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REQUISITES OF A GOOD ATTESTATION. [§§ 1092, 1093. 



instrument to record as against a subsequent bona fide mortgagee 
without notice.^ But such proof, aided by an attestation clause 
which recites a delivery of the deed, is sufficient.^ 

II. Requintei of a Good Attestation. 

1092. The witness must subscribe the deed as a witness in 
the presence of the grcmtor, or, if in his absence, at the grantor*8 
special request to attest the instrument.^ But though the wit- 
ness was present at the time of the execution, if he did not sub- 
scribe the instrument at the time, but did it afterwards with- 
out the request of the parties, he is not a good attesting witness.^ 

Ordinarily an attesting witness must sign the instrument as 
SQch, though possibly one who was present for the purpose of 
being a witness, and was present when the instrument was signed 
by the grantor, but inadvertently omitted to subscribe the deed 
as a witness, may attest it afterwards. But there is certainly no 
attestation by a person who was not present for the purpose of 
being a witness, but was in and out of the room where the deed 
was executed at the time it was executed.^ 

1093. It is not necessary that cm attestingr witness should 
actually see the grcuitor sigrn, nor is it necessary that he should 
actually be present at the moment of signing. He may attest 
the grantor's signature, already made, if before delivery of the 
deed the gnintor acknowledges the signature to him and requests 
him to subscribe as a witness.^ If such acknowledgment be 
made after delivery, the deed may be considered as re-delivered 
at the time of such attestation.'^ But it is necessary either that 
the witness should see the grantor sign, or should hear him ac- 
knowledge its execution.^ 

A deed invalid when executed because not attested, or not 



^ Edwards v. Thorn, 25 Fla. 222, 5 So. 
Sep. 707. 

2 Cleland u. Long, 34 Fla. 353, 16 So. 
B«p. 272. 

* Pmrk r. Mear8,3 Esp. 171, 2 Bos. & 
Pall. 217 ; Munns i;. Dupont. 3 Wash. C. 
C. 31; Holleiibaok v. Fleminer, 6 Hill, 
303 ; Mntaal Life Ins. Co. p. Corey, 54 
Hon, 493, 7 N. Y. Supp. 939 ; Tate v. 
Lawrence, 1 1 Heisk. 5a3 ; Dorn v. Best, 
15 Tex. 62 ; Downs p. Porter, 54 Tex. 64 ; 
Su«ers p. Peterson, 59 Tex. 216 ; Jones 



p. Robbins, 74 Tex. 615, 12 S. W. Rep. 
824; Cox p. Rust (Tex. Civ. App.), 29 
S. W. Rep. 807. 

* HoUenlmck p. Fleming, 6 Hill, 303, 
per Bronsou, J. ; Kenyon v. Segar, 1 4 R. 
L 490 ; Tate p. Lawrence, 1 1 Heiak. 503. 

^ Kenyon v Segar, 14 R. L 490. 

Jackson p. PhiUips, 9 Cow. 94 ; Tate 
p. Lnwrcnce, 11 Heisk. 503. 

' Jackson v. Phillips, 9 Cow. 94, 113. 

^ Poole p. Jnckson, 66 Tex. 380, 1 S. 
W. Rep. 75. 
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ATTESTATION. 



attested by the requisite number of witnesses, may be rendered 
elTectuul afterwards by a proper attestation in the presence of the 
parties, both as against the grantor and against others subse- 
quently claiming under him with notice.^ 

1094. An attestation by a witness who makes his mark 
only is sufficient under a statute which in general terms requires 
the witness'to subscribe or sign the deed as a witness ;^ but such 
an attestation is, of course, not sufficient under a statute which 
provides that the witness must be able to write and must write 
his name as a witness.^ An attesting witness by his signature 
identifies himself with the deed as such witness, and thereby de- 
clares that he saw the grantor execute the deed, or that the 
grantor acknowledged to him that he had done so. A person who 
cannot write, but signs by his mark, also identifies himself with 
the deed, though less eflfectually. He may remember his mark, 
or he may make it in such a manner that he or others would eas- 
ily recognize it.^ 

1095. Where there are several grantors, it is presumed, in 
absence of proof, that all the grantors executed the deed in the 
presence of tlie subscribing witness. This presumption is not 
overcome by the fact that the deed purports to be acknowledged 
by some of the grantors in different counties and before different 
officers ; for it does not follow that the grantors were all to- 
getlier when they executed the deed.^ 

1096. A defective attestation aa to one grantor is not aided 
by a perfect attestation as to other grantors in the same deed. 
The record of such a deed is only evidence of the deed as to those 
parties whose execution of the deed has been duly witnessed so as 
to entitle it to record.® Where by statute two witnesses were 



1 Brown v. Eastman, 16 N. H. 588. 

2 Peverenx v. McMahon, 102 N. C. 
284, 9 S. E. Rep. 635 ; Tatora v. White, 
95 N. C. 453 ; State v. Byrd, 93 N. C. 
624; Pridgen v. Pridgen, 13 Ired. 259. 

So a will may be attested by the mark 
of a witness. Addy v. Grix, 8 Yes. 504 ; 
Doe ». Davies, 9 Q. B. 648 ; Wright v. 
Wrifjht, 7 Bing. 457; Jackson u. Van 
Dusen, 5 Johns. 144, 4 Am. Dec. 330; 
Chase v. Kittredge, 11 AUen, 49, 87 Am. 
Dec. 687 ; Montgomery v. Perkins, 2 Met. 
(Ky.) 448, 74 Am. Dec. 419 ; Pridgen v. 
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Pridgen, 13 Ired. 259 ; Davis v. Semmes, 
51 Ark. 48, 9 S. W. Rep. 434, though the 
person who writes the name of the witness 
fails to attest that fact by signing bis 
own name as provided by statute. To 
same effect. Ex parte Miller, 49 Ark. 18, 
3 S. W. Rep. 883. 

> Stewart t*. Beard, 69 Ala. 470 ; Har- 
rison V, Simons, 55 Ala. 510. 

* Tatom V. White, 95 N. C. 453. 

* Hrouska v Janke, 66 Wis. 252, 28 
N. W. Rep. 1G6. 

6 Hall r. Ued^on, 10 Mich. 21. 
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required, and to a deed executed by a husbuud and wife there ap- 
pt;a.i*ed to be one witness to the husband's signature and two wit- 
n^ses to the signature of the wife, but following the attestation 
was a certificate in regard to the interlineation of a word signed 
by two witnesses, it was held that the execution of the deed was 
properly attested.^ 

1007. It is not necessary that two witnesses should be to- 
gather when they witness the grantor's signature,^ under a statute 
requiring two attesting witnesses. Thus where a bond, having 
been executed by the obligor and attested by one witness, was 
carried into an adjoining room and shown to another person, 
who by request also attested it in the presence of the obligor, 
although the other attesting witness was not present, nor was 
the first attesting witness present when the second attesting wit- 
ness affixed his signature, it was held that the bond was properly 
attested.^ 

1098. Some authorities hold that it is not essential that gui 
attestingr witness should be a competent witness at the time 
of the attestation. If the statute merely requires that there shall 
be a witness, without describing him as credible or competent, all 
that is required is that the deed should be executed in the pres- 
ence of a witness who signs his name to the deed as a witness. 
It is regarded as idle to make the validity of the deed depend 
upon the competency of a witness at a time when he would not 
be wanted to prove the execution of the deed. A witness com- 
petent at the time of the execution of the deed might be incom- 
petent when needed to prove it.* 

1099. A competent attesting witness is one who would be 
a competent witness in an action at law between the parties 



1 Culberteon p. Witbeck Co. 127 U. S. 
326, 8 Slip. Ct. Rep. 1136, a case from 
Micbij^an. 

« Uttle r. White, 29 S. C. 170, 7 S. 
E. Rep. 72. " It is trae that it is the be^ 
ter practice to have the deed executed in 
the presence of two sabscribinir witnesses 
who are together at the time ; for when 
the execation of the deed is called in ques- 
tion, either one of the witnesses would be 
soflBdent to prove the essential fact that 
it was executed in the presence of two 
sul«('ribing witnesses ; whereas, if the sub- 



scribing witnesses are not together at the 
time, neither one of them alone could 
prove the essential fact that it was exe- 
cuted in the presence of two subscribing 
witnesses, and it would be necessary to 
examine both, if alive, or prove the hand- 
writing of the one who might be dead, in 
addition to the evidence of the one who 
might be alive.'' Per Mclver, J. 

> Park V. Mears, 2 Bos. & Pull. 217, 3 
Esp. 171. 

< Smith V. Chamberlain, 2 N. H. 440; 
Johnson v. Turner, 7 Ohio, 568. 
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to the deed involving the subject-matter of the conveyance. If a 
person having a direct legal interest in a suit would not be a com- 
petent witness in support of his interest, he would not be a com- 
petent attesting witness to a deed of another in which he has a 
direct legal interest.^ Moreover, a statute providing for attesta- 
tion by a competent witness must be construed with reference 
to the law of the State at the time of the enactment of such stat- 
ute in regard to the competency of witnesses. Thus if, at the 
time of the enactment of such a statute, the law of the State ex- 
cluded parties and interested persons from testifying in suits, that 
law must govern as to the competency of attesting witnesses ; and 
although, after the enactment of the statute relating to attesting 
witnesses, the law of the State is changed, and parties and inter- 
ested persons are empowered to testify in suits, it has been held 
that such change does not change the construction of the existing 
statute in regard to attesting witnesses.^ Accordingly, where a 
married woman was, at the time the statute was passed, incompe- 
tent to testify with respect to any deed made by or to her husband, 
she is not a competent subscribing witness to such an instrument.^ 
Of course the same rule applies in case of a husband who is an 
attesting witness to a deed executed to his wife.^ 

But while the wife of a grantor is not a competent witness to 
attest his deed,^ she is competent to witness a deed made by her 
husband as administrator.^ 

An interest subsequently acquired by an attesting witness does 
not affect the validity of his attestation.'^ 

1100. On the ground of interest, a stockholder in a private 
oorporation is disqualified to be an attesting witness to the exe- 
cution of a deed to the corporation.® But the trustee of an incor- 
porated school, who was not shown to have any pecuniary inter- 



1 Third Nat. Bank r. O'Brien (Tenn.). 
28 S. W. Rep. 293 ; Coleman r. State, 79 
Ala. 49. 

3 Child V. Baker, 24 Neb. 188. 38 N. 
W. Rep. 725. In Connectioat the name 
constmctioD was adopted, bat it was baaed 
apon a clause of the ntatnte empowerinf^ 
interested parties to testify, which pro- 
vided that it should not affect the law 
relating to the attestation of instruments. 
Winsted Sar. Bank v. Spencer, 26 Conn. 
195. 
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« Third Nat. Bank v. O'Brien (Tenn.), 
28 S. W. Rep. 293 ; Corbett v. Norcroes, 
35 N. H. 99. 

* Hardin v. Sparks, 70 Tex. 429, 7 S. 
W. Rep. 769. 

* Corbett v. Norcross, 35 N. H. 99; 
Smith V. Chapmaut 4 Conn. 344 ; Carter 
V. Champion, 8 Conn. 549. 

* Carter v. Jnckson, 58 N. H. 156. 
 Carter v. Corlcv, 23 Ala. 612. 

* Winsted Sav. Bank r. Spencer, 26 
Conn. 195. 
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est therein, is a competent witness to a deed executed by the 
president of the corporation.^ 

Ill, Proof by Attesting Witnesses. 

IIOL If there cure attestiner witnesses, they must be first 
called to prove a deed, either because they are by statute requi- 
site to the validity of the deed, or if not so requisite, then for the 
reason that the parties have chosen them as the witnesses to the 
fact of its execution.^ A party relying upon the deed cannot re- 
sort to other evidence of its execution until he has produced the 
attesting witness and he has denied his attestation or the execu- 
tion of the deed, or it appears that he is incompetent or disquali- 
fied from testifying. 

When the testimony of no subscribing witness can be had, the 
deed must be proved by proving the handwriting of the witnesses, 
or of one of them, and perhaps that of the grantor.^ Evidence 
of inability to procure proof of the handwriting of the witnesses 
will excuse the want of that proof, as in the case of instruments 
not required to be witnessed.^ 

In other courts, however, the'rule is that, if the attesting wit- 
nesses are not within the State, the deed may be proved by evi- 
dence of the handwriting of the grantor, without proving the 
handwriting of the subscribing witnesses or of either of them.^ 
In case there is no subscribing witness, the deed is proved by 
proof of the handwriting of the grantor.^ 

1102. Secondary evidenoe of the execution of a deed may 
be introduced upon showinfir the presumptive absence of the 
witness. His attestation of the deed in another State raises a 
presumption of his residence in that State, and a presumption 
that he is not within the jurisdiction of the trial court.*^ Such 



1 Gaoandarqna Academy v. McKechnie, 
19 Hod, 62. 

' Dondj V. Chambers, 23 HI. 369 ; 
liarkley v. Swartzl&oder, 8 Watts & S. 
172; Bfartin v. Bowie, 37 S. C. 102, 15 S. 
E. Rep. 736. 

' Gelott V. Goodspeed, 8 Cash. 411 ; 
Cram v. Ingalls, IS N. H. 613 ; Heckert 
r. HaiDe,6 Bino. 16; Houston v. Blythe, 
60 Tex. 506; Hogans v. Carruth, 19 Fla. 
SI; HoweU r. Ray, 92 N. C. 510; Davis 
9. Higgins, 91 N. C. 382; Martin r. 



Bowie, 37 S. C. 102, 15 S. E. Rep. 736; 
Litdc r. White, 29 S. C. 173, 7 S. E. Rep. 
72. 

< Cram v. Ingalls, 18 N. H. 613, where 
a doubt is expressed. 

6 Valentine v. Piper, 22 Pick. 85 ; Ge- 
lott V. Goodspeed, 8 Cash. 411,413; Wigw 
gins V. Fleishel, 50 Tex. 57. 

« Ix>ve V. Harbin, 87 N. C. 249 ; Black 
V. Justice, 86 N. C. 504. 

" Buchanan v. Wise, 34 Neb. 696, 52 
N. W. Rep. 163 ; Smith Charities v. Con- 
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presumption of absence is suiEcient to allow of the use of his 
deposition.^ 

When the foundation for secondary evidence is laid, and the 
execution of the deed is not proved by proof of the handwriting 
of the subscribing witness or that of the grantor, it may be 
proved by evidence of the grantor's admissions that he executed 
the deed, or even by circumstantial evidence.^ 

1103. At common law and in those States where attesting 
witnesses are not essential to the validity of a conveyance, if 
there are no attesting witnesses, the execution may be proved by 
any competent evidence, such as the grantor's handwriting, or his 
admission of the execution of the deed, or the testimony of any 
person who saw its execution.^ If the deed be acknowledged, the 
certificate of acknowledgment is at least prima facie evidence that 
the grantor signed the deed.* 

1104. A deed is admissible in evidence upon the testimony 
of one of the subscribing witnesses, the other not being within 
the process of the court,^ unless there is some reason to suspect 
that the instrument was forged.^ Under a statute requiring only 
one subscribing witness, or not requiring any, a deed attested by 
two witnesses may be proved by one of them.^ Under a statute 
requiring two attesting witnesses, the testimony to the execution 



nolly (Mass.), 81 N. E. Rep. 1058; Val- 
entine V. Piper, 22 Pick. 85, 90 ; Gelott v. 
Gk)odspeed, 8 Cush. 411 ; Clark v. Hough- 
ton, 12 Gray, 38. 

1 Patterson v. Wabash, &c. Ry. Co. 54 
Mich. 91, 19 N. W. Rep. 761 ; Bronner v. 
Frauenthal, 37 N. Y. 166. 

a Bohn v. Davis, 75 Tex. 24, 12 S. W. 
Rep. 837, by grantor ; Bounds v. Little, 75 
Tex. 316, 12 S. W. Rep. 1109, by circum- 
stantial evidence ; De Vaughn v, McLe- 
roy, 82 Ga. 687, 703, 10 S. E. Rep. 211. 

« Dundy v. Chambers, 23 m. 369, 373. 
"If the law at most only requires sign- 
ing, sealing, and delivery as essential to 
the validity of a deed, and deems the fur- 
ther ceremony of attestation by witnesses 
as annecessary to give it force and va- 
lidity, it must follow that there is some 
other competent mode of proving the 
deed other than by subscribing witnesses. 
To attribute to such a deed validity be- 
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cause it possessed those essential parts, 
and yet to hold that it could not bo used 
in evidence until it was established by 
subscribing witnesses, would be an ab- 
surdity that the law cannot recognize." 
Per Walker, J. 

* Meazles v. Martin (Ky.), 18 S. W. 
Rep. 1028. Civ. Code, § 732, pi. 7, re- 
quiring an attestation to a signature by 
mark, applies only to instruments re- 
quired to l>e executed under the code. 

^ Hodnett v. Forman, 1 Stark. 90; 
Allred v. Elliott, 71 Ala. 224: Gelott v. 
Goodspeed, 8 Cush. 411 ; Russell v. Coffin, 
8 Pick. 1 43 ; Jackson t;. Burton, 1 1 Johns. 
64 ; Jackson v. Sheldon, 22 Me. 569. And 
see Adam v. Kerr, 1 Bos. & Pull. 360: 
Wallis I'. Delancey. 7 Term, 266. 

* Norris v. Freeman, 3 Wils. 38. 

7 Shirley v, Fearne, 23 Miss. 653, 69 
Am. Dec. 375; McGowan v. Reid, 27 
S. C. 262, 3 S. E. Rep. 337. 
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of a deed of one of such witnesses is prima facie proof of its exe- 
cutio.i.^ In either case, if the two subscribing witmsses are in 
coart, the deed may be proved by the testimony of one of them 
without calling the other.^ 

1105. Where a deed is both sigrned and witnessed by mark, 
and neither the grantor nor the witness c:in identify tlit* puper or 
the mark, its execution may be proved by the testimony of the 
grantee, or of any one who saw the execution of the deed.^ If the 
attesting witness signed the deed, the deed may be proved by 
the witness if living, or, if dead, by proving the handwriting of 
the witness. In such case proof that the grantor made his mark 
as his signature is not indispensable.^ 

1106. The execution and delivery of an cmcient deed, one 
more than thirty years old, duly recorded, is sufficiently proved 
by proof of the handwriting of the attesting witnesses, they being 
dead, or beyond the process of the court.^ Moreover, it is held 
that in such case the presumption is that the witnesses are dead.^ 

1107. It is not essential that the attesting witness should 
be able to recollect the fSiOt of his attestation, if he knows the 
attestation to be in his handwriting ; and though he does not rec- 
ollect having seen the grantor sign his name to the deed, if he 
has received letters from the grantor, and is able to testify that 
he believes the signature to the deed to be genuine, the proof of 
the deed is sufficient for the purpose of putting it in evidence. 
Such proof is not conclusive, but is presumptive.^ 

Inquiry should be made of the attesting witness whether the 
signature purporting to be his is genuine. Testimony of an 
alleged subscribing witness that on the day when the deed pur- 
ports to have been executed he was not in the county, and did 
not on that day witness a deed from the grantors to the grantee, 
is Dot a denial of the genuineness of his signature on such deed.^ 

* 0*SuUi¥an v. Orerton, 56 Conn. 102, Goldfrank (Tex. Civ. App.), 26 S. W. 
U Atl. Rep. 300; Frink v. Pond. 46 N. Rep. 155; Thompson v. Brannon, 14 S. 
H. 125. C. 542. 

« White p. Wood. 8 Cush. 413 ; O'Snl- « Baldwin o. Goldfrank (Tex. Civ. 
Htm v. Overton, 56 Conn. 102, 14 Atl. App.), 26 S. W. Rep. 155; Hollisv. Dash- 
Rep. 300. icll, 52Tex. 187. 

' Jones V, Hough, 77 Ala. 437. ^ Rassell v. Coffin, 8 Pick. 143. 

* Lyons v. Holmes, 11 S. C. 429. ^ Sutherland v. Ross, 160 Pa. St. 29, 
' Prince V. Blackburn, 2 East, 250 ; Ho- 28 Atl. Rep. 437. 

pms r. Carmth, 19 Fla.84; Baldwin v. 
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1108. The burden of proving the exeoution of a deed whioh 
has been lost or destroyed is upon the party who claims any 
right under it to establish it by clear evidence and a satisfactory 
preponderance of proof. ^ The contents of the deed, as well as the 
execution and loss of it, must be proved. But a witness to the 
contents is not to be expected to repeat it verbatim. All he can 
be expected to remember is the execution of the deed, and about 
the time of it, the parties to it, the consideration, the description 
of the property, and whether it contained covenants of title.^ 

If there were articles of agreement for the sale of the land, the 
presumption is that the deed was made in conformity to them.^ 
If the subscribing witnesses to such deed are known and can be 
found, their testimony has been said to be the primary evidence 
to prove the execution of it.* But it would seem that when the 
deed is lost or destroyed, inasmuch as the subscribing witness could 
not identify the instrument or his signature, and could not testify 
as to whether it bore his signature, his evidence would be of no 
higher or greater value than that of any other eyewitness to the 
transaction.^ For this reason it would seem to be unnecessary to 
call the subscribing witness. The due execution of the deed may 
be proved by the testimony of the grantee.^ The grantee may 
also prove the loss or destruction of the paper preliminaiy to the 
introduction of secondary evidence.'' 

After a great lapse of time, strict proof of a lost or destroyed 
deed, under which possession has been held, is not required.® 

^ Metcalf V. Vau Benthuysen, 3 N. Y. ^ Simmons v. HaveDS, 29 Hun, 119; 

424; Kelley v. Diwer, 6 Mack, 440; Ketcham v. Brooks, 27 N. J. Eq. 347; 

Cooley p. Cooley(Ky.), 1 S. W.Rep.491; Eslow v. Mitchell, 26 Mich. 500. See, 

Sims V, Sims, 5 Humph. 370; McCain v. also, Jackson v. Frier, 16 Johns. 193. 

Hill, 2 Ired. Eq. 176. See Colchester v, ^ Simmons v. Havens, 29 Hun, 119. 

Culver, 29 Vt. 11, as to evidence suflS- ^ Blade v. Noland, 12 Wend. 173; 

cient to prove a lost deed. Chamberlain v. Gorham, 20 Johns. 144; 

2 Perry v. Burton, 111 111. 138. Metcalf v. Van Benthnysen, 3 N. Y. 424. 

* Patterson v, Forry, 2 Pa. St. 456. * Lewis v. Baird, 3 McLean, 56 ; Berry 

* Felton V, Pitman, 14 Ga. 530. v, Jourdan, 1 1 Rich. 67. 
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ledgment, 1109-1113. 
n. Who may make an acknowledg- 
ment, 1114-1119. 
in. Who may take an acknowledg- 
ment, 1120-1128. 
IV. JnrifMiiction of officer, 1129-1135. 
V. Manner of taking and certifying, 
1136-1152. 



VI. Authentication of official character, 
1153-1158. 
VII. Errors and omistfions in certificates, 

1159-1175. 
VIII. Identity of the grantor with the per- 
son acknowledging, 1176-1180. 
IX. By married women, 1181-1195. 
X. Conclusiveness of certificates, 1 1 96- 
1216. 



I. The Purpose and Effect of Acknowledgment. 

1109. The acknowledgrment of a deed is required by statute 
chiefly for the purpose of affording proof of the due execution of 
the deed by the grantor, sufficient to authorize the register of 
deeds to record it. The statutes in general declare that a deed 
shall not be admitted of record unless it is acknowledged or 
proved by attesting witnesses in the mode prescribed. A deed 
without acknowledgment, or defectively acknowledged, passes the 
title equally with one acknowledged, as against the grantor and 
his heirs ; ^ but without an effectual acknowledgment a deed can- 



^ Sicard v. Davis, 6 Pet. 1 24 ; Hepburn 
V. Dubois, 12 Pet. 345. Arkansas : Jack- 
son 9. Allen, 30 Ark. 110. California: 
Ricks V. Reed, 19 Cal. 551 ; Hastings v. 
Vaoghn, 5 Cal. 315; Landers v. Bolton, 
26 Cal. 393. Florida : Stewart v. Math- 
ews, 19 Fla. 752; Hogans v, Carruth, 18 
Fla. 587. Ulinoia: Robinson v. Robin- 
son, 116 111. 250, 5 N. E. Rep. 118. In- 
diana : Stevenson 9. Cloud, 5 Blackf . 92. 
Iowa : Hoj r. Allen, 27 Iowa, 208 ; Blain 
r. Stewart, 2 Iowa, 378; Dassaume v. 
Bamett, 5 Iowa, 95 ; McMaken v. Niles 
(Iowa), 60 N. W. Rep. 199. Kansas: 
Missonri Pac. Ry. Co. v. Houseman, 41 
Kans. 300, 21 Pac. Rep. 284 ; Simpson 



V. Mundee, 3 Kans. 181 ; Gray v. Ulrich, 
8 Kans. 112 ; Furrow v. Cbapin, 13 Kans. 
107 ; Hunger v. Baldrid<re, 41 Kans. 236, 
21 Pac. Rep. 159. Massachusetts : Dole 
». Thurlow, 12 Met. 157, 164; Gibbs v. 
Swift, 12 Cush.393. Minnesota : Lydiard 
V. Chute, 45 Minn. 277, 47 N. W. Rep. 
967; Tidd v. Rines, 26 Minn. 201, 2 N. 
W. Rep. 497; Dobbin v. Cordiner, 41 
Minn. 165, 42 N. W. Rep. 870. Missouri : 
Stevens i\ Hampton, 46 Mo. 404 ; Dail v. 
Moore, 51 Mo. 589 ; Bennett v. Shipley, 
82 Mo. 448; Saunders v. Blythe, 112 Mo. 
1, 20 S. W. Rep. 319; Wilson v, Kimmel, 
109 Mo. 260, 19 S. W. Rep. 24 ; Hannah 
V. Davis, 112 Mo. 599, 20 S. W. Rep. 
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not be recorded so as to afford notice of the coiive\aiicc^ lo all tlie 
world. Acknowledgment has reference, therefoif, to the proof of 
execution, and not to the force, effect, or validity of the instru- 
ment.^ Acknowledgment is a prerequisite to recording the deed 
and making it constructive notice of all the facts set forth in it. 
The record of a deed without Mcknowledgment or proof as pre- 
scribed by statute does not afford constructive notice of it.^ In 
like manner, the record of a deed defectively acknowledged does 
not impart constructive notice.^ 

1110. Qenerally the acknowledgment of a deed is required 
merely to afford evidence of its execution upon which the 
recording officer may act in recording the instrument, though 

686; Strickland o. McCormick, 14 Mo. Walker, 77 Va. 92. Washington : £>i son 

166; Harrinj^ton u. Fortner, 58 Mo 468; v. Knox, 8 Wash. 642, 36 Pac. Rep. 698. 

Bennett v. Shipley, 82 Mo. 448; Chandler Wisconsin : Myriek v, McMillan, 13 Wis. 

V. Bailey, 89 Mo. 641, 1 S. W. Rep. 745. 188 ; McMahon v. McGraw, 27 Wis. 614 ; 

Montana: Taylor v. Holier, 1 Mont. 688. Kuight v. Leary, 54 Wis. 459, II N. W. 

Nebraska: Harrison v. McWhirter, 12 Rep. 600. 

Neb. 152, 10 N. W. Rep. 545; Connell i Brown w. Manter, 22 N. H. 468; Gray 

u. Galligher, 36 Neb. 749, 55 N. W. Rep v, Uliich, 8 Kans. 112; Coffey v. Hen- 

229,39 Neb. 793, 58 N. W. Rep. 438 ; Keel- dricks, 66 Tex. 676, 2 S. W. Rep. 47. 

ing V. Hoyt, 31 Neb. 453, 48 N. W. Rep. » Shultz v. Moore, 1 McLean, 520; Blood 

66. New Hampshire : Brown r. Manter, v. Blood, 23 Pick. 80 ; Barney v. Sutton, 

22 N. H. 468; Wark v. Willard, 13 N. H. 2 Watts, 31 ; Johns v. Scott, 5 Md. 81 ; 

389. New Tork : Chamberlain v. Spargur, Price v. McDonald, 2 Md. 403,54 Am. 

86 N. Y. 603; Elwood v. Klock, 13 Barb. Dec. 657 ; Raines v. Walker, 77 Va. 92 ; 

50; Hutton v. Webber, 17 N. Y. Supp. Pringle v. Dunn, 37 Wis. 449, 19 Am. 

463. North Carolina: Contrary to the Rep. 772; Bass v. Estill, 50 Miss. 300; 

general rule, no legal estate in lands Stevens v. Hampton, 46 Mo. 404 ; Baze v. 

passes until the deed of conveyance has Arper, 6 Minn. 220 ; Irwin v. Welch, 10 

been duly proved and registered. Ander- Neb. 479, 6 N. W. Rep. 753 ; Banbury v, 

son V. JjOiran, 99 N. C. 474, 6 S. E. Rep. Sherin, 4 S. D. 88, 55 N. W. Rep. 723. 

704; Rollins v. Henry, 78 N. C. 342; » Willard v. Cramer, 36 Iowa, 22 ; Liv- 

Hare v. Jeringan, 76 N. C. 471 ; Triplett ingston v. Hudson, 85 Ga. 835, 12 S. E. 

V. Witherspoon, 74 N. C. 475. Oregon : Rep. 17 ; Hay den v. Moffat, 74 Tex. 647, 

Goodenough v. Warren, 5 Sawyer, 494; 12 S. W. Rep. 820; Keeling v, Hoyt, 31 

Musgrove v. Bonser, 5 Orejr. 313, 20 Am. Neb. 453, 48 N. W. Rep. 66 ; Snowdeu v. 

Rep. 737 ; Moore v. Thomas, I Ore«:. 201 ; Tyler, 21 Neb. 199, 31 N. W. Rep 661 ; 

Manaudas v. Mann, 14 Ore^. 450, 13 Merriman t;. Hyde, 9 Neb. 113,2 N. W. 

Pac. Rep. 449. Pennsylyania : Cable v. Rep. 218 ; Cannon r. Deming, 3 S. D. 

Cable, 146 Pa. St. 451, 23 Atl. Rep. 223. 421, 53 N. W. Rep. 863. In Illinois, 

South Dakota: Banbury v. Sherin, 4 S. however, the statute provided that deeds 

D. 88, 55 N. W. Rep. 723. Texas : Kim- shall be deemed notice to subsequent pur- 

marie v. Houston & T. C. Ry. Co. 76 chasers and creditors though nor aoknow- 

Tcx. 686, 12 S. W. Rep. 698; Frank v. lodged or proved. Reed v. Kemp, 16 III. 

Prank (Tex. Civ. App.), 25 S. W. Rep. 445; Carpenter v. Dexter. 8 Wall. 513, 

819; Smith i;. Dunman (Tex. Civ. App.), 532. So in Kansas : Simpson v. Mundee, 

29 S. W. Rep. 432. Virginia: Raines i;. 3 Kans. 172. 
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it has sometimes been made a part of the execution of the in- 
strument essential to the passing of title. Thus, in New York,^ 
it is proviiled that a grant in fee of a freehold estate not duly 
acknowledged or attested ^^ shall not take effect as against a pur- 
chaser or incumbrancer until so acknowledged." The purpose of 
this statute was held to be to make the formality of acknowledg- 
ment useful to the grantor as well as to the grantee, to make it 
effective to protect the grantor against his own recklessness or 
haste, and to place a future difficulty in the way of fraud or 
foi^ry. Such being the object of the statute, a grantor who has 
signed but who has not acknowledged a conveyance may make an 
effectual conveyance of the same land to another grantee by a 
deed properly executed and acknowledged ; and it does not 
matter upon what consideration or for what purpose the subse- 
quent deed was executed, or whether the grantee therein had 
notice of the prior conveyance.^ It is to be observed that the 
statute makes an unacknowledged deed without effect as against 
a purchaser, not as between the parties to such deed. The 
''purchaser" m this statute means one who mediately or imme- 
diately derived title from the grantor in the unacknowledged 
deed. As between the parties themselves the unacknowledged 
deed is good.^ 

M R. S. 738, § 137, 2 R. 8. 1889, An element of public polisy, a wisdom 

8451, § 137. having a broader range, entered into the 

^ Chamberldn v. Spargar, 86 N. T. requirements. The importance of the act 
609, 607, 22 Hun, 437. In the Court of made it useful and wise to guard as corn- 
Appeals, Finch, J., delivering judgment, pletely as possible against fraud, and hin- 
laid :" The aolemnities which were thrown der attempts to divest inheritance by 
aroand the dae execution of a deed of deception or crime." In Alabama ac- 
land originated, not in care for the grantee knowledgraent dispenses with the neces- 
alone, but even more for the safety of the sity of attestation, but without attestation 
grantor. When he came to part with his or acknowled^rment the conveyance is 
freehold, to transfer his inheritance, the ineffectual. Hendon v. White, 52 Ala. 
law bade him deliberate. It pnt in his 597 ; Lord v. Folmar, 57 Ala. 615. In 
]nth formalities to check haste and foster Maryland acknowledgment was essential 
reflection and care. It required him not under Act of 1766, ch. 14, § 2. Ttustees 
only to sign, but to seal, and then to ac- Catholic Cathedral Ch. v. Manninnr, 72 
knowledge or procure an attestation, and Md. 116, 19 Atl. Rep. 599. In Ohio ac- 
finally to delirer. Every step of the way knowled^^ment is an essential part of the 
he U warned by the requirements of the execution of a deed. Smith r. Hunt, 13 
law noi to act hastily, or part with his Ohio, 260, 42 Am. Dec. 201. 
freehold without deliberation. But even 3 Strough v. Wilder, 119 N. Y. 530, 23 
this was not all the purpose and aim of N. E. Rep. 1057, affirming 3 N. Y. Supp. 
the forms attending the executed deed. 567 ; Wood v. Chupin, i:) N. Y. 509, 67 
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1111. In some States acknowledgment dispenses with proof 
of the execution of a deed. A deed executed, witnessed, and 
acknowledged, with all formalities essential to entitle it to be 
recorded, is entitled to be read in evidence without further proof 
of its execution, although it has never been recorded.^ For the 
purpose of admission as evidence, it is immaterial whether the ac- 
knowledgment was made before or after the bringing of the 
suit in which such evidence is offered. If the paper shows an 
acknowledgment when it is offered, it may be read in evidence.^ 
If it is necessary to record the deed before it is offered in evi- 
dence, it may be acknowledged and recorded at any time before it 
is so offered.^ A deed not executed and recorded in the manner 
prescribed by statute is inadmissible in evidence without proof 
of its execution aliunde,^ 

1112. A certified copy from the regristry of a deed acknow- 
ledgred and recorded in accordance with the statutes is original 
evidence, and dispenses with calling attesting witnesses, or mak- 
ing other proof of execution, with the exception afterwards to be 
noted.^ Such copy is not, perhaps, of the same weight as evidence 
as the deed itself, and such evidence is liable to be rebutted by 

Am. Dec. 62. California : Landers v. Ferris v. Boxell, 34 Minn. 262, 25 N. W. 

Bolton, 26 Cal. 393 ; Hastings v. Vaughn, Rep. 592 ; EUingboe v. Brakken, 36 Minn. 

5 Cal. 315. Delaware: Doe v. Pretty- 156, SO N. W. Rep. 659. PennBylvania : 

man, I Honst. 334, 339. In niinois, bow- Kirchline v. Eirchline, 54 Pa. St. 75. 

ever, the statute on this subject provides Wisoonain : Hinchliff t;. Hinman, 18 Wis. 

that deeds shall be deemed notice to sub- 130. 

sequent purchasers and creditors, though ^ Pierce v. Brown, 24 Vt. 165 ; Kelly 

not acknowledged or proven according to v. Dunlap, 3 Pen. & W. 136 ; Fisher v. 

law; but the same shall not be read as Butcher, 19 Ohio, 406, 53 Am. Dec. 436. 

evidence unless their execntion be proved ' Harrington t;. Gage, 6 Vt. 532 ; Pierce 

in the manner required by the rules of v. Brown, 24 Vt. 165. 

evidence applicable to such writings, so as ^ Lydiard v. Chute, 45 Minn. 277, 47 

to supply the defects of such acknowledtr- N. W. Rep. 967 ; L'Engle v. Reed, 27 

ment or proof. In other words, the exe- Fla. 345, 9 So. Rep. 213. 

cution of such deeds must be proved. ^ Dick v. Balch, 8 Pet. 30; Samuels v, 

Ret'd i;. Kemp, 16 111.445; Carpenter v, Borrowscale, 104 Mass. 207; Fellows v. 

Dexter, 8 Wall. 513, 532. Fellows, 37 N. H. 75 ; Apel ». Kelsey, 47 

1 Kansas: Comp. Laws 1885, ch. 26, Ark. 413, 2 S. W. Rep. 102; Boogher v. 

§§ 51, 52; Stinson v. Geer, 42 Kans. 520, Neece, 75 Mo. 383 ; Dempsey v, Tylee, 3 

22 Pac. Rep. 586. Maine : The statute Duer, 73 ; Skinner t;. Pinney, 19 Fla. 42 ; 

applies to mortgages as well as to other Warner v. Hardy, 6 Md. 525 ; McMillan 

deeds. New England Wiring Co. v. Farm- r. Edfast, 50 Minn. 414, 52 N. W. Rep. 

ington Electric Light Co. 84 Me. 284, 24 907 ; Hancock v. Tram Lumber Co. 65 

Atl. Rep. 848. Minnesota : McMillan r. Tex. 232 ; Moses r. Dibrcll, 2 Tex. Civ. 

Edfast, 50 Minn. 414, 52 N. W. Rep. 907 ; App. 457, 21 S. W. Rep. 414. 
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any e\idence which would have been admissible to disprove the 
execuiioii^of the original deed, if that had been produced.^ But 
such evidence is of the same degree as the deed itself. The regis- 
try, when authorized by an acknowledgment in due form, is 
prima facie proof of the execution of the deed, but it is not 
conclusive.^ 

It seems that the office copy is evidence not because the deed is 
recorded, but because it could not be recorded until it had been 
acknowledged before a competent magistrate.^ If there was no 
acknowledgment, or the certificate of acknowledgment is substan- 
tially defective, a certified copy is not admissible as evidence 
without further proof,^ unless the deed has been recorded more 
than twenty years, in which case there is a presumption that the 
execution had been legally proved or acknowledged.^ The certified 
copy of a deed is admissible in evidence, although the record 
itself is within reach and might be produced.^ 

1113. An exception to the rule that an office copy of a deed 
IB orierinal evidence is made in case a party relies upon a deed 
made directly to himself or to the other party, for such deed is 
presumed to be in the custody of one or the other. If the party 
who relies upon a deed is the grantee, he is presumed to be able 
to produce it ; and it is also within his power, when the other 
party to the suit is the grantee, because upon notice to such 
adverse party to produce the deed he may give secondary evi- 
dence of it.' This exception is made in view of the customary 
practice in this country for the grantor to retain his own title- 
deeds, instead of delivering them to the grantee, and consequently 
it is not presumed that the grantee has possession of any deeds 
except those to which he is himself a party. If, therefore, a 
grantee wishes to offer in evidence a record copy of a deed to 



^ Samnek v. Borrowscale, 104 Mass. 
207 ; Ward v. Fuller, 15 Pick. 185 ; Thacher 
r. Phinney, 7 Allen, 146. 

* O'Neil V. Webster, 150 Mass. 572, 23 
X. £. Rep. 235 ; Samaels v. Borrow^cale, 
104 Mass. 207; Eaton o. Campbell, 7 
Rck. 10; Pidge v. Tyler, 4 Mass. 541. 

» Ward V. Fuller, 15 Pick. 185, per 
Morton, J. 

* England r. Hatch, 80 Ala. 247 ; Honey 
r. Moss, 76 Ala. 491 ; Hill t;. Taylor, 77 
Tex. 295, 14 S. W. Rep. 366. 



^ White V. Hutchings, 40 Ala. 247. 

^ Preston i;. Evans, 56 Md. 476. 

"^ Brooks V. Marbury, 11 Wheat. 78 
Samuels v. Burrowscale, 104 Mass. 207 
Commonwealth v. Emery, 2 Gray, 80 
Eaton V.Campbell, 7 Pick. 10; Scaulan 
V. Wright, IS Pick. 523, 25 Am. Dec. 344 ; 
Woodman v. Coolbroth, 7 Me. 181 ; Wil- 
son V. Wright, 8 Utah, 215, 30 Pac. Rep. 
754. 
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which he is a party, he must first h^y the foundation for such 
secondary evidence by showing that the original deed has been 
lost or destroyed. Such evidence is not admissible when it 
appears that the grantee has left the original with a person in the 
city where the trial is had, and no effort has been made to pro- 
duce it.^ 

When the original deed is the proper evidence, its execution 
must be proved as if it were not recorded. When a copy of a deed 
from the registry is competent, the registry is prima facie proof 
of its execution, but hot conclusive.^ 

II. Whd may make an Acknowledgment. 

1114. In general. — A deed can be acknowledged only by a 
person who has signed and sealed it as a grantor. Though a 
person be named in a deed as a grantor with others, the deed is 
not his until he has executed it, and of course he cannot acknow- 
ledge it as his deed.^ 

A deed executed by the selectmen of a town, or by commis- 
sioners empowered to convey public land, may be acknowledged 
by such selectmen or commissioners after their term of office has 
expired or their authority has been revoked.* 

1116. A deed executed by an^ attorney under a power 
should be acknowledged by the attorney as the deed of his 
principal, and the certificate should recite that the attorney ap- 
peared and acknowledged the instrument to be the deed of his 
principal. But a certificate which recites that the principal ap- 
peared by his attorney, who acknowledged that he signed, sealed, 
and delivered the same as his voluntary act, is held to be suffi- 
cient, for the certificate is in effect that the attorney appeared 
before the officer taking the acknowledgment and acknowledged 
that the deed was the act of the principal.^ 



1 WUson V, Wright, 8 Utah, 215, 30 
Pac. Rep. 754. 

3 O'Neil V. Webster, 150 Mass. 572, 23 
N. E. Rep. 235, per W. Allen, J. ; Sam- 
uels V. Borrowsc&le, 104 Mass. 207 ; Eaton 
V. Campbell, 7 Pick. 10 ; Commonwealth 
V. Emery, 2 Gray, 80 ; Tidge v. Tyler, 4 
Mass. 541. 

« Adams v. Medsker, 25 W. Va. 127 ; 
Pratt V. Clemens, 4 W. Va. 443 ; Crom- 
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well o. Tate, 7 Leigh, 301, 30 Am. Dec. 
506. 

* New Hampshire Land Co. v, Tilton, 
19 Fed. Rep. 73 ; Lemington v. Stevens, 
48 Vt. 38. 

* Talbert v. Stewart, 39 Cal. 602 ; Bipe- 
low I'. Livingston, 28 Minn. 57 ; Huey v. 
Van Wie, 23 Wis. 613 ; Terrell r. Martin, 
64 Tex. 121 ; McAdow v. Black, 6 Mont. 
601, 13 Pac. Rep. 377; Frostlmrg Muu 
Build. Asso. r. Brace, 51 Md. 508. 



WHO MAT MAKE AN ACKNOWLEDGMENT. [§§ 1116, 1117. 

An instrument executed by one acting under a power of attor- 
ney, the acknowledgment of which is insufficiently executed, 
passes no title.^ 

In case a deed is executed by one as attorney for another and 
also in his own right, he should acknowledge it both in his indi- 
vidual and his representative capacity, and in the latter capacity 
he should acknowledge the deed as the act of his principal. But 
a certificate of acknowledgment which states that the principal 
by his attorney appeared and acknowledged is sufficient.^ 

1116. Acknowledgrment by trustee, guardian, eto. — A cer- 
tificate of acknowledgment of a deed made by one as trustee 
need not describe him as trustee, though he signed the instru- 
ment as trustee. It is sufficient to describe him bv his name 
alone, though it is better to describe his fiduciary capacity as it 
is described in the deed.^ 

A deed executed under a decree by a guardian ad literriy ac- 
knowledged by the guardian to be ^^ his act and deed as guardian 
as aforesaid, and thereby the act and deed of the said infant,'* was 
held to be in substantial compliance with the laws.^ 

A deputy sheriff who has executed in the name of the sheriff 
a certificate of sale under foreclosure proceedings, signing the 
sheriff^s name and adding his own name as deputy, may acknow- 
ledge such certificate as executed by the sheriff, since both the 
execution of the certificate and the acknowledgment of it, being 
acts of the deputy, are acts of the sheriff.^ 

1117. The deed of a corporation should be aoknowledgred 
by the officer who executed the deed and affixed the corporate 
seal.^ The certificate of acknowledgment should state the posi- 
tion and authority of the officer affixing the corporate seal, that 
the seal is the corporate seal, and that the instrument was signed 
and sealed in behalf of the corporation by authority of the board of 
directors or other trustees of the corporation, and that such cor- 
porate officer acknowledged the instrument to be the free act and 

1 McKinnev p. Rodgrers (Tex. Civ. « Wilson v. Russell, 4 Dak. 376, 31 N. 

App), 29 S. W. Rep. 407. W. Rep. 645. 

* Mnneer r. Baldridge, 41 Kans. 236, • Kelly v. Calhoun, 95 U. S. 710; Lov- 
21 Pac. Rep. 159. ett v. Steam Saw Mill Apso. 6 Paige, .54 ; 

• Dail r. Moore, 51 Mo. 589. Hopper v. Lovejoy, 47 N.J. Eq. 573, 21 

 Van Nets v. Bank of U. S. 13 Pet. Atl. Rep 298 ; Merrill v. Montgomory, 25 
17. Mich. 73 ; Bowers v. Hechtman, 45 Minn. 

238, 47 N. W. Rep. 792. 
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deed of the corporation.^ These facts may properly be stated on 
the oath or affirmation of the corporate officer who makes the 
acknowledgment.^ 

A deed of a corporation under its corporate seal, signed by the 
president and secretary or cashier, is properly acknowledged by 
the secretary or cashier in behalf of the corporation, for usually 
the one or the other is the proper custodian of the seal. The 
object of the acknowledgment is to show that the deed is the act 
of the corporation, and the officer charged with the custody of 
the corporate seal is the proper person to show the corporate char- 
acter of the deed.^ 

An acknowledgment of a deed of a corporation by its officer 
or agent as his act and deed should be read and understood, 
according to the manifest intention, as the acknowledgment of the 
corporation by its attorney.* 

Under a statute requiring the officer of a corporation in mak- 
ing a deed to acknowledge it to be '^ the act of the corporation,'* 
an acknowledgment ^^ for the purpose and considerations therein 
contained " is a substantial compliance.^ 

1118. The '^personal knowledgre'* required of the officer 
taking the acknowledgment of a deed of a corporation is not 
merely acquaintance with the individual making the acknowledg- 
ment, but knowledge that such individual is the incumbent of 
the office in which he assumes to act for the corporation in the 
execution of the deed.® But the officer taking the acknowledg- 

1 Lovett V. Steam Saw Mill Asso. 6 michael (Tex.), 18 S. W. Rep. 734; Epp- 
Paig^e, 54 ; Jinwright r. Neloon (Ala.), 17 right v. Nickerson, 78 Mo. 482. 

So. Rep. 91. « Kelly r. Calhoun, 95 U. S. 710. In 

2 For form, see Jones's Forms in Con- Hopper v. Lovejoy, 47 N. J. Eq. 573, 
veyancinp, p. 2. 21 All. Rep. 298, Dixon, J., delivering 

^ Merrill v. Montgomery, 25 Mich, the opinion, said : " The act i^ays ihe offi- 

73. cer taking the acknowledgment must be 

* Tenney t'. East Warren Lumber Co. satisfied that the person executing and 

43 N. H. 343 ; McDaniels r. Flower Brook acknowledging the deed is the grantor 

Mnnuf. Co. 22 Vt. 274; Frostburjj Mut. mentioned in it. With regard to corpo- 

Build. Asso. V. Brace, 51 Md. 508 ; Bo8< rate deeds, he must, therefore, be satisfied 

shor V. Stewart, 54 Md. 376 ; Mnller v. that such person is, in the eye of the law, 

Boone, 63 Tex. 91 ; Huey v. Van Wie, 23 the grantor mentioned in it, — that is, 

Wis. 613; Kansas City v. Hannibal St. authorized to represent the corporation 

Jo. R. Co. 77 Mo. 180 ; Eppri;;hi v. Nick- in extcuiing and acknowledging the con- 

erson, 78 Mo. 482. veyance. Being so satisfied, he accepts 

^ MuUer v. Boone, 63 Tex. 91 ; Monroe the acknowledgment of the representative 

V. Arledge, 23 Tex. 478 ; Ballard v. Car- as that of the grantor itself." 
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ment is not required to take evidence that the corporate seal was 
affixed by authority, or to examine into the title of the person 
who assumes to be the officer of the corporation. The seal of 
the corporation proves itself, and is presumptive evidence that it 
was so affixed by due authority. It is for the party objecting to 
the instrument to show that the seal was improperly affixed.^ 

1119. The certifloate of acknowledgnnent of a deed by a 
firm, in the firm name, should show by which member of the 
firm the signature was made and acknowledged. An acknowledg- 
ment purporting to have been made by the firm in the firm name 
is not sufficient to entitle the instrument to be recorded.^ The 
certificate of acknowledgment need not state that the signing 
partner was authorized by the other to sign his name to the 
instrument.^ 

When a surviving partner has executed an instrument in his 
own right and " as surviving partner," he may acknowledge it as 
his free act and deed, and the certificate need not show that the 
deed was acknowledged by him '* as surviving partner." * 

m. Who may take an Acknowledgment, 

1120. In general. — The statutes of the several States desig- 
nate the officers who may take acknowledgments.^ The authority 
must be explicitly conferred and cannot be implied. Thus, a 



^ Canandarqaa Academy v. McKechnie, 
19 Hnn, 62. 

> Sloan V. Owens, &c. Co. 70 Mo. 206. 
The proper form of a certificate of acknow- 
ledgment to a deed of personal property 
ezecated in the partnership name is given 
ID the case of Keck t*. Fisher, 58 Mo. 532. 
Id that case the instrument was signed 
" H. Helmrcich & Co." The form of the 
certificate was as follows : " Be it remem- 
bered that H. Helmreich & Co., by Charles 
Baber, of the firm of H. Hclmreich & Co., 
who is personally known, etc., appeared 
before me and acknowledged," etc. An 
acknowledgment of a deed of land which 
was executed in the firm name, and ac- 
knowledged in the form used in the last 
case, is sufficient, it appearing on the face 
of the deed that the person acknowledging 
was a member of the firm. Leon Land Co. 



i;. Donlap (Tex. Civ. App.), 23 S. W. Rep. 
473. 

8 National Bank v. Scriven, 18 N. Y. 
So pp. 277. 

* Hanson v, Metcalf, 46 Minn. 25, 48 
N. W. Rep. 441, 442. "The instrument 
was executed by but one and the same per- 
son. It shows on its face what was in- 
tended to be conveyed thereby, and the 
purposes thereof. The acknowledgment 
is the proof of its execution. Where the 
certificate identifies the party who alone 
executed the deed, and affirms that he 
personally acknowledged its execution, it 
must be interpreted to be for the uses and 
purposes disclosed by the instrument it- 
self, and the omission of matter of descrip- 
tion is not fatal." Per Vanderburgh, J. 

^ For a full statement of the statutory 
provisions, see Jones's Forms in Convey- 
ancing, 2d ed. 1891. 
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statute authorizing mayors of cities to take acknowledgments 
gives the mayor of a town no authority to act.^ But under a 
statute which required acknowledgments to be made before a 
justice of the peace, it bad long been the established practice for 
• a justice of the supreme court of a State to take acknowledg- 
ments, and Chief Justice Marshall considered this practice to be 
an exposition or construction of the law.^ 

The record of a deed purporting to be acknowledged before an 
oflBcer not known to our laws is not admissible in evidence with- 
out proof of his authority.^ 

1121. Under a statute authorizing an acknowledgment be- 
fore a ^^ court of law," the acknowledgment is a ministerial and 
not a judicial act, and is not a matter to be entered of record. 
It is sufficient if done before the persons constituting the court ; 
but, where the court is composed of several members, the ac- 
knowledgment is invalid unless taken before a sufficient number 
to constitute the court.^ 

Under a provision that an acknowledgment taken in another 
State may be taken before any " court of record," a certificate of 
acknowledgment purporting to be taken by a judge of a superior 
court which fails to show that such court was a court of record is 
invalid, yet the signature is valid as the attestation of a witness.^ 

1122. An aoknowledgrment made before a de facto officer is 
valid as between the parties, and authorizes the recording of the 
instrument, which thereupon becomes legal notice to the public. 
So far as the public and third persons are concerned, the acts of 
an officer de facto done by virtue of his office are as valid as if he 
were an officer de jure^ and neither his title to the office nor his offi- 
cial acts can be indirectly called in question.^ In order to constitute 



1 Dandy v. ChamberB, 23 111. 369. 

2 M'Keen o. Delancy, 5 Cranch, 22; 
Middlebnry College v. Cheney, 1 Vt. 336. 

» De Segond v. Culver, 10 Ohio, 188. 

* Loree v. Abner, 6 C. C. A. 302, 57 
Fed. Rep. 159. Thus, under a statute 
making three justices necessary to consti- 
tute the court of common pleas for the 
county of Philadelphia, and an acknow- 
ledgment of a Virginia deed before two 
of them only was invalid. 

6 Torrey v. Forbes, 94 Ala. 13.% 10 So. 
Rep. 320. 

T6 



« Woodruff ». McHarry, 56 111. 218; 
Prescott r. Hayes, 42 N. H. 56 ; People 
V. Collins, 7 Johns. 549 ; Brown v. Lunt, 
37 Me. 423 ; Hamilton o. Pitcher, 53 Mo. 
334; Wilson v. Kimmel, 109 Mo. 260, 19 
S. W. Rep. 24; State v. Douglass, 50 
Mo. 593 ; State v. Dierberger, 90 Mo. 
369, 2 S. W. Rep. 286 ; Hamlin u. Kas- 
safer, 15 Oreg. 456, 15 Pac. Rep. 778; 
Macey r. Stark, 116 Mo. 481, 21 S. W. 
Rep. 1088 ; Bullene v. Garrison, 1 Wash. 
T. fiST. 
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an officer defaeto^ tliere mast l>e some color of right to the office. 
One who assumes to execute the duties of an office without any 
color of title is a mere usurper, and his acts are void in all re- 
spects.^ A justice of the peace duly commissioned for the county 
of Strafford, in the State of New Hampshire, having removed 
into the State of Maine, continued to act under his commission 
in the county of Strafford during the time for which he was 
originally appointed. It was held that after his removal from 
the State he was a de facto justice of the peace, and that an 
acknowledgment taken by him in the county of Strafford, in New 
Hampshire, was valid, and could not be inquired into collaterally.^ 

One is an officer de facto wheu he takes an acknowledgment after 
his commission has expired without being aware of the fact.^ An 
alien who has been duly commissioned as a notary public is a de 
facto notary, and has authority to take acknowledgments of deeds.* 

Commissioners appointed to take acknowledgments in other 
States, under a statute which provides that they ^' shall continue 
in office during the pleasure of the governor," are autiiorized to 
act until removed from office, and their authority does not cease 
when the governor who appointed them goes out of office.^ 

1123. An officer authorized to take an aoknowledgment 
may do this by his deputy, in case he has power^by law to ap- 
point a deputy. As a general rule, a deputy has power to do all 
ministerial acts which his principal may do by virtue of his 
office.^ The statutes sometimes expressly authorize acknowledg- 
ments to be taken before a deputy, but without the aid of such 
a statute it seems that where an officer is authorized to take an 
acknowledgment his deputy may also take the acknowledgment." 



I Praecotc V. Hajres, 42 N. H. 56. 

< Prescott V. Hajes, 42 N. H. 56. 

• Brown r. Lunt, 37 Me. 423 ; Gil- 
bnith r. Gallivan, 7S Mo. 452. See, how- 
eTCT, Fitzgerald v. Milliken, 83 Ky. 70. 

< Wileou 9. Eimmel, 109 Mo. 260, 19 
a W. Rep. 24. 

• Thorn v. Frazer, 60 Tox 259. 

• Parker r. Kett, I Salk. 95 ; Summer 
r. Mitchell, 29 Fla. 179, 30 Am. St. Rep. 
106; Stewart r. Perkins, 110 Mo. 660, 19 
& W. Rep. 9S9. 

' Lynch v. Liyiogston, 6 N. Y. 422 ; 
Mnlkr v. Boggs, 25 Cal. 175 ; Toachard 



V. Crow, 20 Cal. 150, 81 Am. Dec. 108 ; 
Emma! r. Webb, 36 Cal. 197; Woodruff 
V. McHarry, 56 111. 218; Hope v. Sawyer, 
14 III. 254; Abrams v. Ervin, 9 Iowa, 
87 ; Kemp v. Porter, 7 Ala. 138 ; V\\yQ\ 
V. Chippewa Iron Co. 51 Minn. 49.'), 53 
N. W. Hep. 870; Babbitt v. Johnson, 15 
Kans. 252 ; Drye v. Cook, 14 Bash, 459 ; 
Gordon v. Leech, 81 Ky. 229 ; Gibbons v. 
Gentry, 20 Mo. 468 ; Rose v, Newman, 
26 Tex. 131, 80 Am. Dec. 646; Cook v. 
Nott, 28 Tex. 85 ; McCravin v. McGoire, 
23 Miss. 100. 
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This is sometimes put upon the ground that an officer taking an 
acknowledgment acts ministerially and not judicially, and that a 
ministerial act may always be performed by a deputy if the officer 
has power to appoint one.^ 

In like manner the clerk of a judge of probate who is author- 
ized to take acknowledgments may take the acknowledgment 
and make the certificate in the name of the judge.^ 

But the admitting of a deed to probate and ordering it to be 
registered, as is required in some States, is a judicial act which 
cannot be delegated to a deputy .^ 

The power of an officer to appoint a deputy may be implied 
from the nature of his office. Thus the office of clerk of a court 
seems to be one which, from its nature and constitution, implies 
such a power. Every presumption of law is in favor of the right- 
ful authority of such a deputy.* 

The seal of the court being affixed to the certificate carries 
with it prima facie evidence that it was rightfully afExed, and 
throws the burden of overcoming the prima facie case thus made 
on the objectors to the sufficiency of the certificate.^ 

1124. Whether a deputy takingr an acknowledgrment should 
aot in the name of his prinoipal, or in his own name, is a ques- 
tion upon which the authorities in different States are at vari- 
ance. On the one hand, it is said that the deputy is but the 
" officer's shadow," and must do all things in the name of his 
principal, and not in his own name. " Authority is not given 
to the deputy, but to the principal, and is exercised by the 
principal, either by himself or his deputy." Therefore a deputy 
clerk taking an acknowledgment should fill out the body of the 
certificate in the same manner as if the clerk himself had taken 
the acknowledgment ; and the deputy should sign the name of 
his principal to the certificate, adding his own name as deputy,® 



1 Lynch v. Livin^toD, 8 Barh. 463 ; 
Abrams v. Ervin, 9 Iowa, 87 ; Beaumont 
V. Yeatman, 8 Humph. 542 ; McCraven v. 
McGuire, 23 Miss. 100. 

^ Shelton r. Anltman T. Co. 82 Ala. 
315. 8 So. Rep. 232; Halso v. Seawn'ght, 
65 Ala. 431. 

» White V. Connellj, 105 N. C. 65, 11 
S. E. Rep. 177. 

« Small V. Field, 102 Mo. 104, U S. W. 
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Rep. 815 ; Summer v. Mitchell, 29 FIa. 
179, 10 So. Rep. 562. 

* Musser v. Johnson, 42 Mo. 74, 97 
Am. Dec. 316; Piper v. Chippewa Iron 
Co. 51 Minn. 495, 53 N. W. Rep. 870. 

<* Talbott V. Hooser, 12 Bush, 408; 
Hope V. Sawyer, 14 111. 254; Drye v. 
Cook, 14 Bush, 459 ; Abrams v. Ervin, 
9 Iowa, 87 ; Gibbous v. Gentry, 20 Mo. 
468; MuUer v. Boggs 25 ^al. 175; Mc- 
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though it has been held that the certificate is not invalid in case 
the deputy signs his principaPs name and omits to add his own 
name as acting for his principal.^ It is said, however, in some 
cases, that the deputy should certify over his own signature, and 
not over the signature of his principal, although he adds his own 
name as deputy.^ 

But a deputy taking an acknowledgment may make the certifi- 
cate in the usual form for an acknowledgment, and it will be 
sufficient though it be throughout in the deputy's name, without 
mentioning the principal either in the body of the certificate or 
in the signature, and he signs only his own name as deputy.^ It 
is not essential that the name of the principal should appear 
either in the certificate or the signature.^ It is, however, more 
regular in point of form for the deputy to act in the name of bis 
principal.^ If a deputy be expressly mentioned in a statute as 
an officer authorized to take an acknowledgment, he may, of 
coarse, certify the acknowledgment in his own name alone as 
such deputy.^ 

1125. The grantee or trustee in a deed cannot himself take 
the grantor's acknowledgment. The deed in such case remains 
operative between the parties, but though it is recorded the record 
does not afford constructive notice under the registry laws.' " A 



CraTen v. Doe, 23 Miss. 100; Lynch v, 
Lmngston, 6 N. Y. 422. 

1 TalboU V. Hooser, 12 Bosh, 40S. 

' Mackenzie v. Jackson, 82 Ga. 80, 8 
8> £• Rep* 77. 

» Toncbard v. Crow, 20 Cal. 150, 81 
Am. Dec 108 ; Cook v. Enott, 28 Tex. 
85 ; Gordon v. Leech, 81 Ej. 229 ; Woods 
V. James, 87 Ky. 511 ; Sammer v. Mitch- 
ell, 29 Fla. 179, 10 So. Rep. 562. See, 
bowerer, Beuleyi;. Curtis, 92 Ky. 505, 18 
8. W. Rep. 357. 

* Beaumont v. Yeatman, 8 Hnmph. 
542. 

^ McCraven v. Doe, 23 Miss. 100. 

• Hemdon v. Reed, 82 Tex. 647, 18 S. 
W. Rep. 665. 

' ArkaDMs: Green v. Abraham, 43 
Ark. 420. Colorado : Brereton v. Bennett, 
15 Colo. 254, 25 Pac Rep. 310. Florida : 
Hogans r. Carratb, 18 Fla. 587. niinois : 
Dant V. Gale, 83 111. 136 ; West v. Ere- 



banm, 88 HI. 263 ; Hammers v. Dole, 61 
HI. 307. Iowa : Wilson v. Traer, 20 Iowa, 
231 ; Dnssuame v, Burnett, 5 Iowa, 95. 
Maine : Beaman v. Whitney, 20 Me. 413. 
Michigan: Groesbeck v. Seeley, 13 Mich. 
329. MiasiMippi : Wasson v. Conner, 54 
Miss. 351 ; Jones u. Porter, 59 Miss. 628. 
Misflonri : Bennett v. Shipley, 82 Mo. 448 ; 
Stevens v. Hampton, 46 Mo. 404 ; Dail v. 
Moore, 51 Mo. .')89; Black i;. Gre^rg, 58 
Mo. 565 ; Hainey v. Alberry, 73 Mo. 427. 
North Carolina: Freeman v. Person, 106 
N. C. 251, 10 S. E. Rep. 1037. Pennsyl- 
vania: Withers v. Bain!, 7 Watts, 227, 
32 Am. Dec. 754. Texas : Brown i;. 
Moore, 38 Tex. 645 ; Rothschild v. Dau- 
gher, 85 Tex. 332, 20 S. W. Rep. 142,34 
Am. St. Rep. 816, 16 L. R. A. 719; Sam- 
pie V. Irwin, 45 Tex. 567. Virginia: 
Corey r. Moore, 86 Va. 721, 11 S. E. Rep. 
114 ; Daris v. Beazley, 75 Va. 491 ; Bow- 
den V. Parrish, 86 Va. 67, 9 S. E. Rep. 
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deed acknowledged before one named as grantee carries upon its 
face notice of that fact, or, what is equivalent, notice of circum- 
stances sufficient to put a reasonable man upon inquiry. But 
when the name of the officer taking the acknowledgment does 
not appear as grantee, or as otherwise interested, no such notice 
or presumption accompanies the deed or its record." ^ Where a 
recorded instrument shows upon its face that the acknowledgment 
was taken by a party in interest, it cannot be properly recorded, 
and is not constructive notice ; but when it is fair upon its face, 
it is the duty of the register to receive and record it, and its 
record operates as notice, notwithstanding that there may be 
some hidden defect.^ A trust deed, in which the acknowledg- 
ment is taken before the trustee named therein, is void.^ 

Neither can a clerk of court who is the grantee in a deed 
which has been acknowledged before the proper officer adjudge 
that the acknowledgment is in due form and order the registration 
of the deed.* 

An acknowledgment taken by a grantee or trustee named in 
the deed is, however, validated by a general act curing defective 
acknowledgments.^ 

A grantor cannot, of course, acknowledge his own deed before 
himself as an officer, though attempts to do this have been 
known.® 

1126. An interest under a deed not apparent on its face 
does not disqualify an officer to take and certify an ordinary 
acknowledgment. Thus, if he is one of the beneficiaries in a 



616, 19 Am. St. Eep. 873; Clinch Kiv. 
Veneer Co. v. Kurth ( Va.), 19 S. E. Rep. 
878. West Virginia : Tavenner v, Barrett, 
21 W. Va. 656. 

There seems to be an exception to this 
general rule in case the grantee happens 
to be the onlj person authorized by law 
to take acknowledgment. StevenAon v. 
Brasher, 90 Ky. 23, 13 S. W. Rep. 242; 
Lewis V. Curry, 74 Mo. 49. 

^ National Bank of Fredericksburg v. 
Conway, 1 Hughes, 37, 45, per Waite, 
C.J. 

^ Stevens v. Hampton, 46 Mo. 404 ; 
National Bank of Fredericksburg v. Con- 
way, 1 Hughes, 37. In Corey v. Moore. 
86 Va. 721, 11 S. W. Rep. 114, it ap- 
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peared that to a deed made to " L. Trip- 
plett, Jr.," as trustee, there was attached 
a certificate of the grantor's acknowledg- 
ment, in the body of which the notary 
taking the same was described as "L. 
Triplett, Jr.," but the certificate was 
signed simply " L. Triplett, N. P." It 
was held that it did not appear that the 
notary was the same person as the trustee. 

' Clinch Riv. Veneer Co. v. Kurth 
(Va.), 19 S. E. Rep. 878. 

* Turner v. Connelly, 105 N. C. 72, 11 
S. E. Rep. 179. 

6 Apel 17. Kelsey, 47 Ark. 413, 2 S. W. 
Rep. 102. 

6 Beaman v. Whitney, 20 Me. 413; 
Davis V. Beazley, 75 Va. 491. 
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deed of trust, he may take the grantor's acknowledgment, wlien 
his interest under the deed does not appear on the face of it.^ 
The fact that he acted as the agent of the mortgagor in obtaining 
the money does not disqualify him to take the mortgagor's ac- 
knowledgment.^ 

The chief use of an acknowledgment, as already noticed, is to 
perfect the deed for record. The grantor can select such author- 
ized ofiScer before whom to acknowledge his deed as he cliooses. 
He may refuse to make his acknowledgment before an interested 
officer. Having voluntarily acknowledged the deed, the grantor 
is presumed to have voluntarily consented to its record. ^^ If his 
deed is found on record, apparently executed according to the 
forms of law, and without any circumstances of suspicion against 
it, the plainest principle of equity would hold him estopped from 
setting up an undisclosed interest of the officer before whom he 
made Iiis acknowledgment, to defeat his conveyance, as against 
an innocent purchaser relying upon the record as the evidence of 
his title." » 

1127. But the taking of an ordinary acknowledgment is 
generally regarded as a ministerial and not a judioial act,^ and 
an officer is not disqualified to act for the reason that the grantee 
is his wife ; ^ or a near relative or attorney of the grantee ; ^ or 
his partner;^ or that he is an officer of the corporation that 
executed the deed, provided his signature is not necessary to its 
validity.® 



1 National Bank v. Conwaj, I Hughes, 
37 ; Dnftsaame r. Burnett, 5 Iowa, 95. 

See, however, Wilson v. Traefi 20 Iowa, 
231,233. 

< Peon p. Garvin, 56 Ark. 511, 20 S. 
W. Rep. 410. 

* National Bank p. Conwaj, 1 Hnghes, 
37, 46. per Waite, C. J. 

* tkhults r. Moore, 1 McLean, 520; 
Lynch p. Livingston, 6 N. Y. 422 ; Learned 
F. Riley, 14 Allen, 109 ; Odiome v. Mason, 
9 N. H. 24 ; Biscoe p. Byrd, 15 Ark. 655 ; 
Gill r. Fanntleroy, 8 B. Men. 177 ; Cram- 
baogh p. Kogler, 2 Ohio St. 373 ; Truman 
r. Lore, 14 Ohio St. 144 ; Williamson p. 
Cankadden, 36 Ohio St. 664; Hill p. 
Bacon, 43 111. 477 ; People p. Bartels, 138 
DL 322, 27 N. £. Rep. 1091 ; Ilalso c. 
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Seawright, 65 Ala. 431 ; Cnrtiss v. Colby, 
39 Mich. 456 ; Doran p. Butler, 74 Mich. 
643, 42 N. W. Rep. 273 ; Fogarty r. Fin- 
lay, 10 Cal. 239, 70 Am. Dec. 714. Con- 
tra, Wasson p. Connor, 54 Miss. 351, 
357. 

fi Kimball p. Johnson, 14 Wis. 674. 
Contra, Jones p. Porter, 59 Miss. 628. 

• Remington Paper Co. v. O'Dougherty, 
81 N. Y. 474; Lynch p. Livingston, 6 
N. Y. 422, 8 Barb. 463 ; First Nat. Bank 
p. Roberts, 9 Mont. 323, 23 Pac. Rep. 
718; Barber p. Briscoe, 9 Mont. 341, 23 
Pac. Rep. 726. 

7 Brereton p. Bennett, 15 Colo. 254, 25 
Pac Rep. 310. 

B Sawyer o. Cox, 63 111. 130. It was 
held that a notary was not disqualified 
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1128. But the talking and certif^ingr the aoknowledgment of 
a married woman upon a separate examination is a JudicieJ 
aot, and not ministerial only ; ^ and therefore it is held that an 
officer interested in a deed requiring such acknowledgment is dis- 
qualified from taking and certifying it.^ The magistrate should 
be in a poerition of judicial impartiality. Though he is not a 
direct party to the deed, if he is under obligation to make title to 
the land by obtaining a conveyance from a third person, he is 
incompetent to take the acknowledgment of the grantor's wife.' 

IV. Jurisdiction of Officer. 

1129. The taking of the acknowledgment of a deed is a 
ministerial act, which may be done by a justice of the peace or 
notary public in case his jurisdiction is not expressly limited, 
within the limits of the State in which he is commissioned to act, 
though not within his county.* The taking of an acknowledg- 
ment involves no compulsion or summons of any person who does 
not appear of his own accord ; and it requires no investigation of 
the circumstances under which the deed was executed, or of the 
condition of mind of the person making the acknowledgment,^ 
except in case of the separate examination of a married woman ; 
in that case it seems that the taking of an acknowledgment is 
regarded as a judicial act, and a justice of the peace is confined 

from taking the acknowledgment of a by probate upon such acknowledgment 

deed of a corporation execuied under its before the clerk and registration. White 

seal by the proper officer, though counter- v. Connelly, 105 N. C. 65, 11 S. E. Rep. 

signed by the notary aa secretary of the 177; Freeman v. Person, 106 N. C. 251, 

corporation, his sitrnature not being ne- 10 S. E. Rep. 1037. 

cessary to the validity of the instm- ^ Withers v. Baird, 7 Watts, 2S7, 32 

nient. Am. Dec. 754. 

In Virginia, a recent statute, Acts 1893- * Withers t;. Baird, 7 Watts, 227, 32 

94, p. 580, provides that a notary public Am. Dec 754. 

or other officer may take the acknowledg- * Odiorne v. Mason, 9 N. H. 24 ; Learned 

ment of a deed executed by a corporation v, Riley, 14 Allen, 109; Pearson r. 

in which he is a shareholder or officer. Howey, U N. J. L. 12 ; Biscoe r. Byrd, 15 

^ National Bank of Fredericksburg i\ Ark. 655 ; Crumbaugh v. Eugler, 2 Ohio 

Conway, 1 Hughes, 37 ; Freeman v. Love, St. 373 ; Moore v. Moore, 33 Ohio St. 154 ; 

14 Ohio St. 531 ; Lynch v. Livingston, 6 Moore v. Vance, 1 Ohio, 1 ; Dnly v. 

N. T. 422; People r. Bartels, 138 Bl. 322, Brooks, 30 Mo. 515 ; Hughes v. Wilkin- 

27 N. E. Rep. 1091, per Magrnder, J.; son, 37 Miss. 482, since Act ot 1836. 

Calumet, &c. Dock Co. t*. Russell, 68 111. Contra^ Share v. Anderson, 7 S. & R. 43, 

426; Kerr v. Russell, 69 111. 666, 18 Am. 10 Am. Dec. 421. 

Rep. 634; Long r. Crews, 113 N. C. 256, « Learned i;. Riley, 14 Allen, 109. 
18 S. E. Rep. 499. It is not to be cured 
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to his own county.^ The general rule is, however, that an officer 
having authority to take and certify acknowledgments may exer- 
cise this authority wherever he may be, unless his authority is 
expressly restricted within territorial limits.^ 

1130. The presumption always is that the officer exercises 
his functions "within his Jurisdiction, though this does not ap- 
pear on the face of the certificate, or the venue appears only by 
inference.^ If the caption of the certificate names the State and 
county, and the certificate states that the officer is a justice of the 
peace in and for the said county, the certificate is sufficient 
although it does not show that the grantor appeared before him 
in that county. It is presumed that the justice did not do an 
illegal act by taking an acknowledgment out of his county.^ 

113L The oertifloate must show in what State the acknow- 
ledgment was taken, though it may sometimes happen that the 
State where the acknowledgment was taken may be inferred from 
the contents of the deed. If the certificate states the venue sim- 
ply as the county of New York, and nothing appears in the bcxiy 
of the deed, or in other parts of the cei-tificate, to indicate in what 
State the acknowledgment was taken, the acknowledgment is in- 
sufficient to authorize the recording of the deed and to make it 
admissible in evidence." But the defect may be cured by refer- 
ence to a certificate of authentication made by the county clerk 
of such county 5n the State of New York, which shows that the 
officer who took the acknowledgment was a duly authorized officer 
for the county of New York in the State of New York.® 

1132. An omission to name the State in which the acknow- 
ledgment was taken may be supplied by reference to the 



1 Share v. Anderson, 7 S. & R. 63, 11 
Am. Dec 421 ; Watson v. Bailey, 1 Binn. 
470, 2 Am. Dec. 462. 

^ ThoB it has been held that a judge 
OUT act outside hb State in taking ac- 
knowledgments which he was anthorized 
to take within the State. Moore v. Vance, 
I Ohio, 1 ; Kinsman v. Loomis, 11 Ohio, 
475. But, contra, see Jackson v. Golden, 
4 Cow. 266; Jackson v. Humphrey, 1 
Johns. 498. 

• Carpenter v. Dexter, 8 Wall. 513 ; 
People p. Snyder, 41 N. Y. 397 ; Rackleff 
r. Norton, 19 Me. 274; Sidwell r. Bimey, 



69 Mo. 144 ; Owen v. Baker, 101 Mo. 407, 
14 S. W. Rep. 175; Huxley v. Harrold, 
62 Mo. 516 ; Bradley v. West, 60 Mo. 33 ; 
Graham v. Anderson, 42 III. 514, 92 Am. 
Dec. 89; Dnnlap v. Daugherty, 20 111. 
397 ; Williams v. Kerr, 113 N. C. 306, 18 
S. E. Rep. 501 ; Morrison v. White, 16 
La. Ann. 100. 

* Bensimer v. Fell, 85 W. Va. 15, 12 
S. E. Rep. 1078. 

6 Hardin v. Kirk, 49 HI. 153, 95 Am. 
Dec. 581. 

Hardin v. OBborne, 60 HI. 93. 
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deed. Thus, when a deed shows that the grantor was a resident 
of Hartford County, in the State of Connecticut, and the a(;know- 
ledgment taken two days after the date of the deinl had as its 
venue Hartford County, without naming any State, it was held 
to be a fair presumption that the acknowledgment was made in 
the same county of Hartford in wliich the deed was supposed to 
have been executed.^ Tliough a notary's certificate of Acknow- 
ledgment fails to show in what State it was taken, the defect is 
made good by his official seal which gives the name of the State, 
and complies with the statutory provision of that State as to its 
form.2 

1133. The certificate must show the county in which the 
officer takingr the acknowledgrment acted, in case such officer's 
jurisdiction is confined to the county for which he received his 
appointment. In some of the States the jurisdiction of justices 
of the peace and some other officers in the taking of acknowledg- 
ments is expressly confined to the county for which they are 
appointed, or to the county in which the land lies, or in which 
the grantor resides ; and of course such statutory restrictions of 
their jurisdiction must be strictly observed to make the acknow- 
ledgments taken by such officere valid.^ If no county is named 
in the certificate, there may be a presumption that the acknow- 
ledgment was taken in the county in which the officer in fact liad 
jurisdiction;^ and in case the certificate described the officer as 
"a justice of the peace in and for said county," and one county 
only was named in the deed, the venue will be regarded as suf- 
ficiently described by such reference.** 



1 Brooks V. Chaplin, 3 Vt. 281, 23 
Am. Dec. 209, cited and approved in Car- 
penter V. Dexter, S Wall. 513. See, also, 
Tonchard v. Crow, 20 Cal. 150, 81 Am. 
Dec. 108; Fuhrman r. Ix>udon, 13 S. & 
R. 386, 15 Am. Dec. 608 ; Lnff borough v. 
Parker. 12 S. & R. 48; Trulnck v. Pec- 
ples, 1 Ga. 3; Oney r. Clendenin, 28 W. 
Vn. 84 : AdaniM v. Medsker, 25 W. Va. 
127 ; Robiduiix r. Cas>ilegi, 10 Mo. A pp. 
516. 

« Stephens r. Moil, 81 Tex. 115, 16 S. 
W. Rep. 731. 

• Johns r. Reardon, 3 Md. Ch. 57 ; 
Iloduer v. Ward, 15 B. Mon. 106; Dick- 
erson v. Talbot, 14 B. Mod. 60; Ferebee 
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V. Hinton, 102 N. C. 99, 8 S. E. Rep. 922 ; 
Long V. Crews, 113 N. C. 256, 18 S. £. 
Rep. 499, per Clark, J. ; WilliAms v. Kerr, 
113 N. C. 306, 18 S. E. Rep. 501 ; De 
Courcy v. Barr, 1 Bush. Eq. 181 ; Todd ». 
Outlaw, 79 N. C. 235 ; Duke v. Markham, 
105 N. C. 138, 10 S. E. Rep. 1017. 

* Rackleff o. Norton, 19 Me. 274 ; Thur- 
man v. Cameron, 24 Wend. 87, 92, per 
Cowen, J. ; Douglas v. Bishop, 45 Kans. 
200, 25 Pac. Rep. 628 ; Braclley v. West, 
60 Mo. 33; Sidwell v. Birnoy, 69 Mo. 
144. See, however, Willard r. Cramer, 
36 Iowa, 22 ; Smith v. Garden, 28 Wis. 
685. 

» Fahrman », London, 13 S. & U. i^fi. 
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Other parts of the certificate, sach as the seal ^ or the caption,^ 
may be referred to in its aid in case of an error or omission as to 
the venue ; and for, the same purpose an accompanying certificate 
of authentication may be referred to.^ 

If the certificate upon its face shows that the acknowledgment 
was taken out of the county in which the officer had jurisdiction, 
the acknowledgment is invalid, and insufficient to authorize the 
recording of the deed ; and, although the deed is recorded, an 
office copy of it is not admissible in evidence.* 

1134. When the venue is falsely laid within the officer's 
Jurisdiction, as where an officer having jurisdiction only within 
his county takes an acknowledgment outside his county, though 
his certificate is correct in form, and lays the venue within the 
county of his jurisdiction, its validity may be contested.^ This 
being a question of jurisdiction, the certificate, though correct in 
form, may be contradicted.^ An act done by the officer beyond 
the boundaries of his local jurisdiction, no matter how formal he 
roay make it appear, is a sheer usurpation, having no more effect 
than the act of a private person. But where an officer has au- 
thority to take acknowledgments anywhere in the State, the addi- 
tion, in the venue to the certificate, of a wrong county, does not 
afEect its validity^ 



15 Am. Dec 608 ; Bensimer v. Fell, 35 
W. Va. 15, 12 S. £. Rep. 1078. 

^ Bioassard v, Dall, 3 Tex. Civ. App. 
59, 21 S. W. Rep. 937 ; Chiniqny v. Cath- 
olic Bmhop, 41 HI. 148, where a seal of a 
county was ased by the clerk of a county 
court. Bat where it is requisite that the 
officer should set forth his title in his cer- 
tificate, the requirenient is not fulfilled by 
tlie affixing of his notarial seal bearing 
the name of the county. Willard v. Cra- 
mer, 36 Iowa, 22. 

3 SidweU V. Bimey, 69 Mo. 144; 
Wright p. Wilson, 17 Mich. 192. 

• Adama v. Medsker, 25 W. Va. 127 ; 
DuBlap V. Dangherty, 20 Bl. 397. 

* Hughes V. Wilkinson, 37 Miss. 482. 
In PsBBSjlTaiiia, however, where a certifi- 
cate ou its face purported to hare been 
made by a jnsiice of the peace in Erie 
County, when in fact it was made in 
Crawford County by a justice of the peace 



of that county, eyidence aliunde was ad- 
mitted to establish this fact, and the 
acknowledgment was held sufficient. An- 
gier V. Schieffelin, 72 Pa. St. 106, 13 Am. 
Rep. 659. But it is contrary to the well- 
established rule thnt parol evidence is not 
admissible to contradict a certificate, or to 
supply defects in it. 

^ Mutual Life Ins. Co. v. Corev. 54 
Hun, 493, 7 N. Y. Supp. 939. In New 
York the jurisdiction of a notary public 
is confined to the county for which he is 
appointed. Share v. Anderson, 7 Serg. 
& R. 43 ; Bradley v. West, 60 Mo. 33 ; 
Rackleff r. Norton, 19 Me. 274; Edin- 
burgh Am. Land Mortg. Co. r. Peoples 
(Ala.), 14 So. Rep. 656 ; NewEng. Mortg. 
Security Co. v. Payne (Ala.), 18 So. Rep. 
164. 

^ Thurman v. Cameron, 24 Wend. 87. 

^ Roussain v. Norton, 53 Minn. 560, 
55 N. W. Rep. 747 ; Clague v. Washburn, 
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1135. Domicil of persons making acknowledgment. — It is 
immaterial whether the persons whose acknowledgments are 
taken in a foreign state, before a commissioner or other officer 
duly authorized for the purpose, are then domiciled in the State 
in which the acknowledgments are taken, or are only temporarily 
in that State, and are domiciled in the State where the land con- 
veyed is situated.^ 

V. Manner of Taking and Certifying. 

1136. In general. — The acknowledgment must be certified in 
writing ; it cannot be proved by parol evidence.^ It cannot be 
partly in writing and partly in parol.^ 

The certificate may be written upon any part of the deed, even 
in case the statute in terms requires it to be indorsed.^ It may 
be in the body of the deed, instead of the usual place at the foot 
of it.^ Unless the statute requires the certificate to be written 
upon the deed, it may be written on a paper separate from the 
deed, and pasted or attached to that.^ 

Under a statute requiring the officer to certify the acknowledg- 
ment on the same sheet on which the deed is printed or written, 
a certificate made upon a separate strip of paper, and attached to 
the deed by a wafer, with the officer's seal upon the same, does 
not meet the requirement.*^ 

1137. An officer who has taken an aoknowledgment may 
make his oertifioate at cmy time afterwards while he remains 
in office, but intervening rights of third persons are not afifected.® 
He may correct his certificate after its execution by inserting 
words to make it conform to the facts and the i-equirements of 



42 Minn. 371, 44 N. W. Rep. 130 ; Bank 
V. Hove, 45 Minn. 40, 47 N. W. Rep. 
449. 

1 Maphis t;. Pegram, 107 N. C. 505, 12 
8. E. Rep. 235 ; Bng^rj Co. v. Pegram, 
102 N. C. 540, 9 S. E. Rep. 412. 

3 Pendleton v. Button, 3 Conn. 406. 

* Lindley v. Smith, 46 III. 523. 

* Thurroan v. Cameron, 24 Wend. 87. 

* Brownson v. Scanlan, 59 Tex. 222 ; 
Snowden v. Rush, 69 Tex. 593, 6 S. W. 
Rep. 767. 

^ Schramm v. Gentiy, 63 Tex. 583. 
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7 Winkler v, Higgins, 9 Ohio St. 599. 
Per Sntliff, J. : " The facility with which 
such a certificate of acknowledgment 
might be removed from one instrument 
and attached to others would greatly im- 
pair the public security against inten- 
tional frauds. Indeed, such a certificate 
of acknowledgment upon a separate piece 
of paper is alike in contravention of the 
express language and the undoubted mean- 
ing of the statute." 

B Harmon v. Magee, 57 Mias. 410. 
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the statute ; as, for instance, by inserting words to show that the 
parties were personally known to him.^ 

The certificate, as regards its form and contents, must meet the 
requirements of the statute.^ The form is sometimes given in 
the statute, but usually such form is only a suggestion of what is 
sufficient, and not strictly obligatory.^ 

1138. An official taking an acknowledgment ia not required 
to explain the contents of the deed to the grantor, although, if 
he is known to the officer to be illiterate, aged, or weak in mind, 
it would be eminently proper that the officer should read and ex- 
plain the c<m tents of the instrument, so that it might be under- 
stood by the party executing it.^ It is only in case the grantor is 
a married woman that the officer is required to explain the con- 
tents of the deed.^ 

A certificate of acknowledgment of a married woman which 
shows that she was deaf and dumb, but that the nature and pur- 
port and contents of the deed were fully explained to her through 
a third person who was accustomed to converse with her by signs, 
and that she freely and voluntarily acknowledged the execution 
of the same, is sufficient.^ 

1139. An acknowledgment taken through an interpreter is 
valid. In taking the acknowledgment of a married woman under 
a statute which requires that she shall be made acquainted with 
the contents of the conveyance, the contents may be made known 
to her through a sworn interpreter.*^ If such information is im- 
parted through the interpreter in the officer's presence and by his 
direction, it is the same as if imparted by the officer himself. The 
officer is authorized to use the ordinary and customary mode of 



1 Hanfon v. Cochran, 9 Hoast 1S4, 31 
AtL Rep. 880. 

< Hnse V. Ames, 104 Mo. 91, 15 S. W. 
Hep. 965. 

* Hughes V. McBivitt, 102 Mo. 77, 15 
& W. Rep. 756. 

4 Berille v. Jones, 74 Tex. 148, 11 S. 
W. Hep. 1128. See§ 1009. 

» In Alabama, however, the statute pro- 
Tides that a person makin^r acknowleiig- 
■lent shall be informed of the contents of 
the deed, and under such statute a certifi- 
cate which does not make such statement 
is snbstantiallj defective. Honey v. Moss, 



76 Ala. 491 ; Keller v. Moore, 51 Ala. 340; 
Boykin v. Smith, 65 Ala. 294. 

* In the Matter of Harper, 6 Man. & 
G. 732, 7 Scott, N. R. 431. 

^ De Arnaz v. Escandon, 59 Cal. 486 ; 
Waltee v. Weaver, 57 Tex. 569. In ihis 
case the married woman did not speak 
English, and the deed was explained ta 
her by the officer through an interpreter 
of her own selection, who seems not to 
have been sworn. It was held that she 
could not be heard to say that the inter- 
preter was incompetent or corrupt, or 
failed to interpret correctly. ' 
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communicating the information to the married woman.^ Mr. Jus- 
tice Field, delivering the opinion, said : ** If she understands our 
language, that would be the appropriate vehicle of communica- 
tion ; if a foreigner, ignorant of our language, the employment of 
a sworn interpreter would be the natural means, in analogy to the 
course pursued in taking testimony in the courts of justice ; if deaf, 
and she reads writing, the information might be given by the pen, 
or, if she understood them, by the signs employed by mutes. The 
ofBcer will comply with the law when he avails himself of the 
common means used by men in the ordinary transactions of 
life, exacting from the agents employed the security of an oath. 
It is not necessary, however, for him to state in his certificate in 
what manner the information is imparted." ^ 

Evidence that the grantor of a deed, acknowledged by him as 
such, was informed by one who acted as interpreter, the grantor 
being ignorant of English, that the instrument was a mortgage, 
was inadmissible to prove that the deed was intended as a mort- 
gage, since the certificate of acknowledgment is conclusive of the 
facts therein stated, no fraud being alleged on the part of the 
grantee.^ 

In Michigan, however, it seems that an acknowledgment by an 
officer unacquainted with the language of the grantor, but acting 
through the medium of an interpreter, is not valid, in the absence 
of any statute authorizing the use of an interpreter for such 
purpose.* The officer must certify the facts stated in his certifi- 
cate upon his own knowledge, obtained by an intelligent inter- 
change of conversation, and not upon hearsay.^ The officer's 
certificate is of little force when the person making the acknow- 
ledgment and the officer taking it have no common language 
and cannot understand each other.^ 

A certificate of acknowledgment made by an officer merely 
upon the assuittnce of another that the grantee executed the deed 
is a nullity.^ 

1140. An acknowledgment by use of a telephone, certified 
in due form, is conclusive of the facts stated, so long as it is not 

^ Norton v. Meader, 4 Sawyer, 603. ^ Dewey v. Campan, 4 Mich. 565. 

3 The statement last quoted is confinned ^ Fisher v, Meister, 24 Mich. 447. 
by the case of Chesnnt v. Shane, 16 Ohio, * Harrison v. Oakman, 56 Mich. 390^ 

699, 47 Am. Dec. 387. 23 N. W. Rep. 164. 

' Herring v. White, 6 Tex. Civ. App. "^ Mays v. Hedges, 79 Ind. 288. 
249, 25 'S. W. Rep. 1016. 
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impeached for fraud, duress, or mistake. It is immaterial that 
the acknowledgmeut was of a deed by a married wotiian upon an 
examination without the hearing of her husband, and that the 
woman was three miles distant from the notary at. tlie time of 
the acknowledgment.^ 

1141. The oertifioate must show upon its face what acts 
were done. Thus a certificate that a married woman making 
acknowledgment was examined ^^ according to law*' does not show 
a compliance with the requirement that she shall be examined 
separate and apnrt from her husband; that she was made ac- 
quainted with the contents of the deed, and acknowledged that 
she voluntarily sealed and delivered it. Such a certificate is no 
more than the opinion of the officer that he has complied with 
the requirements of the statute.^ 

1142. Whether an acknowledfirment taken on Sunday is 
valid depends upon the terms and policy of the Sunday statute in 
force where such acknowledgment is taken. Thus, under a stat- 
ute making it unlawful ^^ to do any manner of labor, business, or 
work, except only works of necessity or charity," on Sunday, an 
acknowledgment taken on that day is undoubtedly ^^ business " 
prohibited by the statute, and therefore invalid.^ But under a 
statute making '^ the doing or exercising any of the common avo- 
cations of life " an offence punishable by fine, an acknowledgment 
made on Sunday is not for that reason void.^ 

1143. The official chareuster of the person taking the ac- 
knowledgment must in some mcmner appear, or it will be held 
insufficient to authorize the recording of the deed ; and, if re- 
corded, the registry will be irregular; and, whether recorded or 
not, the deed cannot be admitted in evidence without proof of its 
execution as at common law.^ The officer's official seal affixed to 



1 Banninfc v. Banning, 80 Cal. 271, 22 
Pic. Rep. 210. 

' Medduck v. Wflliams, 12 Ohio, 377; 
Gill V. Fauntleroj, 8 B. Mon. 177 ; Flana. 
gan V. Yoong, 2 Har. & M. 38 ; Jones v. 
Lewis, 8 Ired. 70, 47 Am. Dec. 338 ; Lncas 
a. Cobba, I Der. & B. 228. The case of 
Xewcomb r. Smith. Wright (O ), 208, is 
not in accord with this mle. 

3 De Forth r. Wis. & Minn. R. Co. 52 
Wis. 320, 9 N. W. Bep. 17, 38 Am. Rep. 
737. 



* Lacaa v. Larkin, 85 Tenn. 355, 3 S. 
W. Rep. 647. 

^ Johnson v. Haines, 2 Ohio, 55, 15 
Am. Dec. 533 ; Coffey v. Hendricks, 66 
Tex. 676, 2 S. W. Rep. 47 ; Holiday v. 
Cromwell, 26 Tex. 188; Ballard v. Perry. 
28 Tex. 347 ; McKellar v. Peck. 39 Tex. 
381 ; Gulf, &c. Ry. Co. u. Carter, 5 Tex. 
Civ. App. 675, 24 S. W. Rep. 1093 ; Phil- 
lips V. People, 1 1 III. App. 340 ; Cassell v. 
Cooke. 8 S. & R. 268, 11 Am. Dec. 610; 
Carlisle v. Carlisle, 78 Ala. 542. 
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his certificate is evidence of his official character, and under the 
statutes of some States no other evidence is required.^ 

A certificate which styles the officer taking the acknowledg- 
ment as an officer authorized by law to perform the act is itself 
prima facie evidence of his official character.^ The fact that he 
is authorized to take the acknowledgment need not also be 
stated.^ 

But in some States it is held that, in the absence of a statutory 
requirement that the certificate shall state the official character 
of the person taking the acknowledgment when it is not shown 
by the certificate, it may be proved by evidence aliunde.^ 

1144. The official title of the officer is properly reoited in 
the body of the certificate, and, when so recited, it need not 
appear after his signature,^ but it is sufficient if his official char- 
acter appears by additions and descriptions attached to his signa- 
ture; and abbreviations may be used for this purpose if their 
import is generally understood.^ Thus the letters '* J. P." are suf- 
ficient to indicate the official character of a justice of the peace.^ 
A statement in the certificate that the officer taking the acknow- 
ledgment is an officer authorized by law to perform the act is 
prima facie evidence of his official character, although the spe- 
cific office under which he acts is not declared.® But it is not 
necessary that the officer should state in his certificate that he is 



1 Summer v. Mitchell, 29 Fla. 179, 10 
So. Rep. 562. 

2 Rhoades t;. Selin, 4 Wash. C. C. 715, 
718; Carpenter v. Dexter, 8 Wall. 513; 
Raggles V. Bucknor, 1 Paine, 358 ; Thomp- 
son V. Morgan, 6 Minn. 292 ; Gales v. Mil- 
ler, 8 Gratt. 6 ; Hassler v. Kin^, 9 Gratt. 
115 ; Tuten v. Gazan, 18 Fla. 751 ; Spar- 
row u. Hovey, 41 Mich. 708, 3 N. W. Rep. 
198. 

' Livingston v. McDonald, 9 Ohio, 168 ; 
Sparrow v. Hovey, 41 Mich. 708, 3 N. W. 
Rep. 198. 

* Van Ness ». Bank, 13 Pet. 17, 21 ; 
Shults V. Moore, 1 McLean, 520; Rhoades 
V, Selin, 4 Wash. C. C. 715; Jeffreys v. 
CalUs, 4 Dana, 465 ; Rasa v. Wingate, 30 
Miss. 440 ; Bennet v. Paine, 7 Watts, 334, 
32 Am. Dec. 765 ; Scott v. Gallagher, 14 
S. & R. 333, 16 Am. Dec. 508. 

^ Colby V, McOmber, 71 Iowa, 469, 32 
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N. W. Rep. 459; Brown v. Farran, 3 
Ohio, 140; Summer v. Mitchell, 29 Fla. 
179, 10 So. Rep. 562, 30 Anl. St. Rep. 106. 

* Rnss V. Wingate, 30 Miss. 440; Sum- 
mer V. Mitchell, 29 Fla« 179, 10 So. Rep. 
562, 30 Am. St. Rep. 106 ; Final v. Backus, 
18 Mich. 218. 

7 Rnss V. Wingate, 30 Miss. 440 ; Final 
V, Backus, 18 Mich. 218; Sparrow i;. 
Hovey, 41 Mich. 708, 3 N. W. Rep. 198; 
State V. Manley, 1 Tenn. 428 ; Stinson v. 
Russell, 2 Tenn. 40; Major v. State, 2 
Sneed, 11 ; Burton v. Pettibone, 5 Yerg. 
442. The addition " N. P." is sufficient 
to denote a notary public. Rowley v. Ber- 
rian, 12 111. 198, 200; Summer v. Mitch- 
ell, 29 Fla. 179, 10 So. Rep. 562; Shat- 
tuck t;. People, 5 111. 477 ; Russ v. Win- 
gate, 30 Miss. 440. 

^ Thompson v. Morgan, 6 Minn. 292 ; 
Tuten V. Gazau, 18 Fla. 751. 
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Buthorized by law to take acknowledgments. If he states bis 
office, his authority to act is an inference from this fact.^ 

Where the title of the officer stated in the body of the certificate 
of acknowledgment is of one whom the law does not authorize to 
take an acknowledgment, but the suffix to the signature, read in 
connection with the deed, if not alone, indicates an officer having 
such authority, the suffix will control.^ 

Where a clerk of court is ex officio recorder of deeds, but is 
authorized as clerk, and not as recorder, to take acknowledg- 
ments, a certificate of acknowledgment signed by him under the 
official title of ^^ recorder," and sealed with the seal of the court, 
is sufficient. His description of himself as ^' recorder " necessa- 
rily indicates that he was the clerk of the court, and makes it 
clear that the acknowledgment was taken by him as clerk. The 
acknowledgment is considered as made before the officer as the 
clerk of court ; and the word ^' recorder " is treated as a mere 
description of the person whom the law also designates as clerk 
as well as recorder.^ 

1145. The officer taking the aoknowledgment most sub- 
soribe his name to the certificate. A certificate not subscribed 
is not sufficient to make the record evidence of the execution of 
the deed.^ It is not enough that the officer*s name appears in 
the body of the certificate.^ But if an officer has taken the 
separate acknowledgments of a husband and wife, and has made 
separate certificates^ on the deed, one following the other, though 
each has a separate caption, it is sufficient if the officer's signa- 
ture is attached to the last only.^ It is not necessar}^ that the 
officer's name should be set out in the body of the certificate." 
When the acknowledgment is taken by a proper officer, it does 
not matter that the name of another person is by mistake recited 
in the body of the certificate, the acknowledgment being actually 
taken by the officer who subscribed the certificate.^ 



1 LiTingstoii V, M'Donald, 9 Ohio, 168. 

s Summer v. Mitchell, 29 Fla. 179, 10 
So. Rep. 562. 

^ Owen r. Baker, 101 Mo. 407, 14 S. 
W. Rep. 175. 

* Carlisle v. Carlisle, 78 Ala. 542; 
Clark r. Wilson, 127 III. 449, 19 N. E. 
Rep. 860, 27 HI. App. 610; Jefferson Co. 
BoildiDg Asso. v. Heil, 81 Kj. 513. 



' Marston r. Brashaw, 18 Mich. 81, 
100 Am. Dec. 152; Bigelow v. Booth, 39 
Mich. 622 ; Carlisle v. Carlisle, 78 Ala. 542. 

« Wright V. Wilson, 17 Mich. 192. 

T Fogg r. Holcomb, 64 Iowa, 621, 21 N. 
W. Rep. 111. 

B Agan V. Shannon, 103 Mo. 661, 15 8. 
W. Rep. 757, overruling Lincoln p. 
Thompson, 75 Mo. 613, 623. 
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A notary's signature by the use of the initials of his given 
name is sufficient, wliere the name appears in the same form in 
the impression of his notarial seal, though the certificate of au- 
thentication attached to the certificate of acknowledgment gives 
the notary's full name. The discrepancy is not sufiScient to war- 
rant the rejection of the deed as evidence of title.^ 

1146. The requirement that the officer taking an acknow- 
ledgment shall certify his act under his official seal is one that 
cannot be dispensed with. It must appear, either from the words 
used in the certificate or from inspection of the original paper, 
that the ofiScer's official seal was affixed to the certificate to enti- 
tle the instrument to be recorded.^ 

Of coui*se the seal should be affixed near the officer's signature 
to his certificate. But where a mortgage was written upon one 
side of a sheet of paper and the certificate of acknowledgment 
upon the other side, which was duly signed by a notary public, 
but the notarial seal was impressed upon the other side upon 
which the mortgage was written, the impression being distinctly 
visible through the sheet, and upon the side containing the cer- 
tificate of acknowledgment, but at the opposite end of the sheet, 
the seal was held to be sufficient.^ * It is no objectiiju, to an ac- 
knowledgment taken before a justice of the peace or otber officer, 
that the seal precedes the officer's signature. It is sufficient if it 
is affixed anywhere near the officer's signature.* 

If the use of a seal by a notary public is required by statute, a 
deed the acknowledgment of which is so certified takes priority 
over a deed already recorded, the acknowledgment of which was 
certified by a notary public without using his seal of office. The 

^ Denny v. Ashley, 12 Colo. 165, 20 v. Henshaw, 4 Dana, 325. Hichigaa: 

Pac. Kep. 331. Baell v. Irwin, 24 Mich. 145. PennsyU 

"^ Richards v. Randolph, 5 Mason, 115. Tania : Duncan v. Duncan, 1 Watts, 3:1-2 ; 

Alabama: Dunn v. Adams, 1 Ala. 527,35 Barney v. Sutton, 2 Watts, 31. South. 

Am. Dec. 42. Arkansas: Little v. Dodge, Carolina: McCreary v. McCnary, 9 Rich. 

32 Ark. 453. California : Hastings v, Eq. 34. Texas : Ballard v. Perry, 28 Tex. 

Vaughn, 5 Cal. 315. Illinois: Mason v. 347; McKellar v. Peck, 39 Tex. 381; 

Brock, 12 111. 273, 62 Am. Dec. 490 ; Skin- Texas Laud Co. v. Williams, 51 Tex. 51 ; 

ner v. Fulton, 39 111. 484 ; Booth v. Cook, Masterson u. Todd, 6 Tex. Civ. App. 131, 

20 m. 129 ; Moore v, Titman, 33 111. 358 ; 24 S. W. Rep. 682. 

Holbrook v. Nichol, 36 111. 161; Robin- > Evans v. Smith, 43 Minn. 59, 44 N. 

son V. Robinson, 116 HI. 250, 5 N. E. W. Rep. 880. 

Rep. 118. Kansas: Meskimen v. Day, 35 ^ Gilbreath v. Dilday, 152 HI. 207, 38 

Kaus. 46, 10 Pac. Rep. 14. Kentucky : N. E. Rep. 572. 
Kemper v, Hughes, 7 B. Men. 255 ; Miller 
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deed first recorded was not properly recorded, and tbe record did 
not make it notice to the world.^ 

1147. If an orifirinal deed be produced, and it shows upon 
its face that an official seal was in fact affixed to tlie officer's 
certificate, though this does not state affirmatively that a seal was 
affixed, or that an official seal was affixed, the certificate meets the 
requirement of being sealed with an official seal.^ And on the 
other hand there are decisions to the effect that, in case the cer- 
tificate declares that an official seal was affixed, a presumption 
arises that such a seal was in fact affixed, though a record copy 
of the deed does not indicate the seal.^ 

1148. A record copy of a deed is admissible in evidence 
though it does not contain anything to represent the seal re- 
quired to accompany the certificate of acknowledgment of the 
deed, if the record copy recites that the officer affixed to the cer- 
tificate his official seal.^ It seems that, from such statement in 
the certificate, and from the fact that the recorder admitted the 
deed to record upon the certificate, it may be presumed that the 
officer's seal was properly attached to the original certificate, 
although no evidence of that fact appears on the face of the copy 
of the record.^ If the original deed has the seal of the officer, it 
may be proved that he affixed the seal, even if the recorder makes 



1 Herd v. Cist (Ky.), 12 S. W. Rep. 
466. 

« Webb P. Huff, 66 Tex. 677 ; Monroe 
9. Arledge, 23 Tex. 478 ; Moore v. Tit- 
man, 33 III. 35S ; Nichols v. Stewart, 15 
Tex. 726; Harrington v. Fish, 10 Mich. 
415; Dale r- Wright, 57 Mo. 110. 

* Addis F. Grahnm, 88 Mo. 197; Geary 
r. Kaosas City, 61 Mo. 378 ; Norfleet i;. 
KnsselU 64 Mo. 176 ; Ballard v. Perry, 28 
Tex. 347 ; Summer v. Mitchell, 29 Fla. 
1T9, 10 So. Rep. 562. It is said that the 
recorder is not required to copy the seal 
of the officer who took the ncknowlcdg- 
mfnt. Addis u. Graham, 88 Mo. 197. 

* Bocklen v. Hasterlik (HI.), 40 N. E. 
Rfp. 561 ; Witt r. Harlan, 66 Tex. 660, 
2 S. W. Rep. 41. 

The case of Wetmore v. Laird, 5 Bii^s. 
160, is to the contrary. In that case it 
wit held that where, in a certified copy of 
ft deed offered in eyidence, the attesting 



clause to the notary's certificate was," Wit- 
ness my baud and seal," and the certified 
copy contained merely a scrHwl, the copy 
was not admissible in evidence, for the 
certificate did not show affirmatively that 
the seal affixed to the instrument was the 
officer's official seal ; and it is impossible 
to conclude that an official seal was an- 
nexed to the original deed. See, also, 
Smith V. Butler, 25 N. H. 521 ; Illinois 
Cent. R. Co. v. Johnson. 40 III. 35 ; Had- 
den V. Lamed, 87 Ga. 634, 13 S. E. Rep. 
806 ; Flowery Min. Co. v. North Bonanza 
Min. Co. 16 Nev. 302. 

6 Witt V. Harlan, 66 Tex. 660, 2 S. W. 
Rep. 41 ; Coffey i;. Hendricks, 66 Tex. 
676, 2 S. W. Rep. 47 ; Ballard r. Perry, 
28 Tex. .347 ; Geary v. Kansas City, 61 
Mo. 378 ; Parkinson v. Caplinger, 65 Mo. 
290; Hines v. Thorn, 57 Tex. 98, 104; 
Alexander v. Houghton (Tex. Civ. App.), 
26 S. W. Rep. 1102. 
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a memorandum upon the record of the words " No seal." ^ Two 
presumptions in favor of the regularity of oiBcial conduct can be 
indulged. It was the duty of the officer to affix his seal to his 
certificate of acknowledgment ; and if the record is simply silent^ 
with nothing to rebut the presumption of regularity, and the 
instrument was admitted to record by the recorder, there is the 
further presumption of regularity arising under the law on the 
ground that only those instruments which are proved or acknow- 
ledged and certified in the manner prescribed by law are entitled 
to be recorded.^ 

After the lapse of a very long period, the fact that no seal ap- 
pears upon an instrument, nor any indications that there ever 
was one save the recital of a seal in the attestation clause, and 
the acknowledgment of the instrument as a deed, does not over- 
come the presumption that a seal was duly affixed.^ 

1149, Private seal. — Under a statute which provides that an 
officer authorized to take acknowledgments shall certify the same 
under his seal, he may use his private seal for the purpose, unless 
he is directed to use an official seal.^ He may in some States use 
a scroll inclosing the letters ^^ L. S." in place of an official seal.^ 

If a certificate by a notary public bears the impress of his nota- 
rial seal, it is sufficient that the notary attests it under his hand 
and seal instead of official aeal^ though the statute provides that 
he shall seal the certificate with his seal of office fi 

If the mayor of a city be authorized to take acknowledgments 
and certify the same under the seal of the city, but the city in 
fact provides no seal, the mayor may adopt as an official seal a 
scroll or other device, and his certificate of acknowledgment de- 
claring that it was executed under the seal of the city is sufficient ; 
though it would not be sufficient had it recited that it was given 
under his private seal, there being no official seal of office pro- 
vided.^ 

1150. Statutory seal. — The absence from a notary's seal of 
the emblems and devices required by the statute does not invali- 

^ Eqaitable Mortg. Co. v. Kemper, 84 v. Gazea, 18 Fla. 751 ; Collins v. Boyd, 5 

Tex. 102, 19 S. W. Rep. 358; Jones u. Dana, 316; Ingoldsby v. Juan, 12 Cal. 

Martin, 16 Cal. 165. 564. 

3 Mitehner v. Holmea, 117 Mo. 185, ^ Benefiel r. Aaghe, 93 Ind.401. 

22 S. W. Rep. 1070. • Monroe v. Arledge, 23 Tex. 478. 

3 Reasens v. Staples, 52 Fed. Rep. 91. ^ Gearj v. Kansas City, 61 Mo. 878. 

* Davis V. Roosvelt, 53 Tex. 305 ; Tuten 

94 



MANNEB OF TAKING AND CERTIFYING. [§§ 1161, 1152. 

date his certificate of acknowledgment.^ The statute is regarded 
as directory merely, and failure to use the statutory seal does not 
render the instrument void. The seal of a notary is a good offi- 
cial seal, provided it has upon it the name of the State and county 
and the words ^^ Notary public," and is the seal customarily used 
by the notary in certifying his acts. 

If the form of a notarial seal is not prescribed by statute, a 
notary may adopt a seal with such Inscriptions as he may choose 
as his official seal, provided it bears the words ** Notary public," 
and is capable of making a definite and uniform impression on 
the paper upon which the certificate is written.^ It seems that it 
need not bear the notary's name,^ but it should bear the name of 
the State and county of his jurisdiction. 

115L If the statute does not require the use of a seal, none 
need be used, though the acknowledgment is taken by a notary 
public who by the common law or the law merchant is required 
to authenticate his acts by his notarial seal.^ A notary public 
should, however, always use a seal of office. The courts take 
judicial notice of the notarial seal.^ 

In Illinois it is held that without any special requirement a 
notary public should attest his act by his notarial seal.^ He must 
use his official seal and not a private seal.*^ His official seal is 
evidence of his official character.^ 

1152. A justice of the peace does not oommonly have an 
offloial seal. His signature is presumed to be known within the 



1 Sonfidd 9. Thompson, 42 Ark. 46, 48 
Am. Rep. 49 ; Davis v. Roosvelr, 53 Tex. 
S05. See, however, Hewitt v. Morgan, 88 
Iowa, 468, 55 N. W. Rep. 478. 

For a case where the devices prescribed 
hy statute were so dim that they were 
visible onlj ander a magnifying-glass, see 
Steama v. Chenaolt (Kj.), 23 S. W. Rep. 
351, holding the seal to be sufficienL 

Where the impression or marks of the 
seal used are verj obscure, it is a question 
for the jury whether the prescribed seal 
was used. Stooksburj v. Swan, 85 Tex. 
563. 21 S. W. Rep. 694. 

* Mason r. Brock, 12 111. 273, 52 Am. 
Dec. 490. 

• Sparrow v. Hotey, 41 Mich. 708, 8 N. 
W. Rep. 198 ; name on seal partly legible. 



^ Famnm v. Buffnm, 4 Cnsh. 260; 
Harrison t;. Simons, 55 Ala. 510; Powers 
V. Bryant, 7 Port. (Ala.) 9 ; Baze v. Ar- 
per, 6 Minn. 220 ; Thompson v. Morgan, 
6 Minn. 292; Muskingum Co. v. Glass, 17 
Ohio, 542; Davis v. Roosvelt, 53 Tex. 
305 ; Irving v. Brownell, 11 111. 402 ; Cox 
t'. Coleman (Ga.), 14 S. E. Rep. 608. 

* Porter v. Judson, 1 Gray, 175; Cha- 
nome v. Fowler, 3 Wend. 1 73 ; Stoddard 
r. Sloan, 65 Iowa, 680, 22 N. W. Rep. 
924, per Adams, J. 

• Booth V. Cook, 20 111. 129. 

"^ Mason v. Brock, 12 111. 273, 52 Am. 
Dec. 490 ; Skinner v. Fulton, 39 111. 484. 
Contra, Collins v, Boyd, 5 Dana, 316. 
^ Harding v. Cnstis, 45 111. 252. 
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territory in which he has jurisdiction. No substantial benefit can 
be derived from his use of a private seal.^ 

If a justice of the peace uses a seal, his certificate is not invali- 
dated by his statement that he has affixed his ^'notarial seal." 
The word " notarial *' is regarded as surplusage merely .^ 

VI. Authentication of Official Character, 

1153. Authentication of the official character of the officer 
talking the acknowledgrment is not necessary, unless it is re- 
quired by the statute of the State where the land is situated.^ 
The certificate is prima facie evidence of the official character of 
the officer granting it ; the contrary must be shown by the object- 
ing party.* When the laws of a State provide that a deed exe- 
cuted out of the State may be acknowledged or proved in con- 
formity with the laws of the State where it is executed, no 
certificate of the official character of the officer taking such ac- 
knowledgment in another State, or that his certificate was in con- 
formity with the laws of that State, is necessary. Where a State 
recognizes acts done in pursuance of the laws of another State, 
its courts will take judicial cognizance of those laws, so far as it 
may be necessary to determine the validity of the acts alleged to 
be in conformity with them.^ 

A certificate made by statute evidence of certain facts requires 
no proof of its genuineness when on its face it appears to be 
regular. The certificate is received without proof of the official 
character of the officer granting it, of his signature, or that it was 
granted within the jurisdiction within which he is authorized to 
act. The certificate, however, is only prima facie evidence, and 
may be rebutted.^ 

1 Lineberger v. Tidwell, 104 N. C. 506, * Jinwright v. Nelaon (Ala.), 17 So. 
10 S. E. Rep. 758 ; Lucas v, Larkin, 85 
Tenn. 355, 3 S. W. Rep. 647. 

' Foster v. Latham, 21 111. App. 165. 

• Carpenter r. Dexter, 8 Wall. 513; 
Willink V. Miles, 1 Pet. C. C. 429 ; Thur- 
man v. Cameron, 24 Wend. 87 ; Irving 
V. Brownell, 11 111. 402 ; Vance v. Schuy- 
ler, 6 111. 1 60 ; Thompson r. Schuyler, 7 
111. 271 ; Harding v. Curtis, 45 111. 252; 
Williams v. Ten Eyck, 5 Mackey, 168; 
Knight V. Leary, .54 Wis. 459, 11 N. W. 
Rep. 600. 
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Rep. 91, citing 1 Devlin's Deeds, § 500; 
HoUeman v, De Nyse, 51 Ala. 95; Keller 
V. Moore, 51 Ala. 340 ; Thurman v. Cam- 
eron, 24 Wend. 91 ; Trustees v, McKech- 
nie, 90 N. Y. 618. 

^ Carpenter v. Dexter, 8 Wall. 513. 
And see McCammon v, Detroit, L. & N. 
R. Co. (Mich.) 61 N. W. Rep. 273. 

^ Thurman v. Cameron, 24 Wend. 
87. 



AUTHENTICATION OF OFFICIAL CHARACTER. [§§ 1154-1166. 

Proof of the oflBcial character of a notary public using a nota- 
rial seal is not necessary unless required by statute.^ 

1154. Judicial notice is taken of the aots of a oommissioner 
appointed by the governor of a State to take acknowledgments 
in another State.^ The courts, being a department of the govern- 
ment of a State, take notice of the official acts of its executive. 

Under a statute authorizing an acknowledgment in a foreign 
country or state before any judge of a superior court of record, an 
acknowledgment taken before ^* an associate judge of the sixth 
judicial district of the State of Maryland," there being nothing in 
the certificate or elsewhere in the record tending to show that the 
person who certified to the acknowledgment of the execution of 
the deed was a judge of a superior court of record, is not properly 
taken, for the court cannot judicially know that such judge was a 
judge of a *' superior court of record."® 

1166. A statutory requirement of authentication must be 
strictly complied with. Under a provision of statute that a cer- 
tificate of acknowledgment taken out of thQ State, unless taken 
before a oommissioner appointed for the purpose, must be authen- 
ticated by the certific>ate of a clerk of a court of record, an ac- 
knowledgment not so authenticated is ineffectual.^ It seems, 
however, that the certificate of authentication is sufficient, though 
it is made long after the taking of the acknowledgment.^ 

When the statute provides that the clerk shall certify to the 
genuineness of the officer's signature, he must certify positively 
that the signature is genuine, and not merely that he believes it 
to be genuine.^ 

1166. ^Who may make such certificate. — The certificate of 
authentication, in the absence of statutory direction, may be 
made by any clerk of court in whose office the evidence of the 
oflBcial character of the officer taking the acknowledgment is 



* Harding v. Curtis, 45 III. 252 ; Green 
r. Gross, 12 Neb. 117, 10 N. W. Rep 459; 
Gallej F. Galley, 14 Neb. 174, 15 N. W. 
Bep. 318. 

* Keller V, Moore, 51 Ala. 340 : Tuten 
V. Gazan, IS Fla. 751 ; Smith v. Van 
Gilder, 26 ^rk. 527; Vance v. Schuyler, 
6 ni 160; Imng v. Brownell, 11 111. 
402; Haiti v, Acklej, 63 Pa. St. 142; 

VOL. n. 



Hadden v. Larned, 87 Ga. 634, 13 S. £. 
Rep. 806. 

8 Hill V. Taylor, 77 Tex. 295, 14 S. W. 
Rep. 366. 

4 Morton v. Smith, 2 Dill. 316 ; Knighton 
V. Smith, 1 Greg. 276 ; Phillipe v. People, 
11 m. App. 340. 

B Dnnlap v. Daugherty, 20 HI. 397. 

B MacKenzie v. Jackson, 82 Ga. 80, 8 
S. E. Rep. 77. 
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§§ 1167, 1168.] ACKNOWLEDGMENT. 

kept by law, and he need not certify that he is a clerk of a court 
of recoitl.^ 

If the statute requires the certificate of authentication to be 
made by a clerk of a court of record, his certificate must show 
that he is a clerk of such a court,^ and must bear the seal of the 
court.^ 

A clerk of court certifying to the ofiScial character of an officer 
who is taking acknowledgment acts ministerially, and the act may 
be performed by a deputy.* 

1157. The certiflcate of authentication, like the certificate 
of acknowledgrment, should be reasonably construed, and up- 
held if substantially correct. It is not the act of either party, 
but only evidence in regard to the acknowledgment.^ Thus, 
where the certificate of authentication referred to the officer 
" whose name is subscribed to the annexed deed," and declared 
that he was duly qualified by law, and that his signature was 
genuine, it was held that the reference to the deed, instead of the 
certificate of acknowledgment, was an obvious misnomer of the 
instrument, and that the authentication was sufficient.^ When 
the certificate of authentication was that the instrument was 
executed and proved or acknowledged according to the laws of the 
foreign state, it was objected that the expression proved or 
acknowledged left it uncertain which was done, and consequently 
there was no authentication in favor of either the one or the 
other; but it was held that the use of the word "proved" was 
surplusage, as there was no certificate of proof to which it could 
apply .7 

1158. A oertifloate authenticatinfir the aoknowledfirment is 
not an essential pcu-t of the deed, and is not necessary to its 
validity. It is part of the evidence of the due acknowledgment 
of the deed. It is not a part of the deed itself. It is not the act 
of the parties to the deed, and it should not be construed as if it 
were. Like other evidence, it should be construed in a reasona- 
ble manner rather than with technical nicety. Thus, where such 

1 Grand Tower M. M. & T. Co. v. GiU, « Fisher r. Vauphn, 75 Wis. 609, 44 

111 111. 541. N. W. Rep. 833. 

> MacKenzie v. Jackson, 82 Ga. 80, 8 ^ Lynch v. Livingston, 6 N. Y. 422. 

S. E. Rep. 77 ; Fogg v. Holcomb, 64 Iowa, ^ Weils v, Atkinson, 24 Minn. 161. 

621, 21 N. W.Rep. Ill ; Fishery. Vanghn, « Wells ». Atkinson, 24 Minn. 161. 

75 Wis. 609, 44 N. W. Rep. 833. Grard ^ Nelson v. Graff, 44 xMich. 433, 6 N. 

Tower M. M. & T. Co. v. Gill, 1 1 1 Dl. 541 . W. R«p. 872. 
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EBBORS AND OMISSIONS IN CERTIFICATES. [§ 1159. 

a certificate is attached to a deed acknoT^ledged in New York be- 
fore u justice of the peace couveying lands in Michigan, and the 
clerk of the court, certifying the official character of such justice 
of the peace several years after the acknowledgment was taken, 
also certifies that the deed was acknowledged according to the 
existing laws of the State, the certificate should be regarded as 
sufficient to enable the deed to be recorded. The word existing 
should be regarded either as immaterial or as meaning the laws 
existing at the date of tlie acknowledgment.^ 

A certificate of authentication, made in conformity with a 
statute providing that where acknowledgments are taken out of 
the State the clerk certifying the official character of the officer 
shall also state that the deed is executed and acknowledged accord- 
ing to the laws of such State, precludes any inquiry as to the form 
of the acknowledgment.^ 

VII. Errors and Omissions in Certificates. 

1169. A form of aoknowledgment presoribed by statute 
need not be followed literally, but only substantially. Words 
of equivalent import may be substituted for the words used in the 
statute or in the foim.^ Thus, instead of stating that the grantor 

1 Harrington v. Fish, 10 Mich. 415. 236, 21 Pac. Rep. 159. Kentaoky : NanU 

« Cnlbenson v. Witbeck Co. 127 U. S. v. Bailey, 3 Dana, 111 ; Gregory ». Ford, 

3S6, 8 Sup. Ct. Rep. 1136. 5 B. Mon. 471. Maryland: Warner v. 

* Carpenter v. Dexter, 8 WaU. 513 ; Hardy, 6 Md. 525 ; Hall v. Gittings, 2 H. 

Kelly V. Calhoun, 95 U. S. 710. Alabama : & J. 380. Minneaota : Bij^elow v. Living- 

Abney p. De Loach, 84 Ala. 393, 4 8o. ston, 28 Minn. 57, 9 N. W. Rep. 31 ; WeUs 

Rep. 757; Bradford r. Dawson, 2 Ala. v. Atkinson, 24 Minn. 161. HiBiiBsippi: 

209 ; Homer u. Schonfield, 84 Ala. 313, 4 Caruthers i;. McLarau, 56 MisM. 371 ; Rubs 

So. Rep. 105 ; Hobeon r. KisBam, 8 Ala. v. Wingate, 30 Miss. 440 ; Morse v. Clay- 

357; Carter v. Chaudron, 21 Ala. 72; ton, 21 Miss. 373; Pickett v. Doe, 5 S. 

Sharpe v, Ornie, 61 Ala. 263. Arkansu: & M. 470, 43 Am. Dec. 523. Miasonri: 

Jacoway v, Gaalt, 20 Ark. 190, 73 Am. Chauvin v. Wagner, 18 Mo. 531 ; Alexan- 

Dec 494; Tobbs v. Gate wood, 26 Ark. der v. Mqttj^ 9 Mo. 510; Robson v. 

128. Galifoniia : Henderson r. Grewell, Thomas, 55 Mo. 581 ; Hughes v. Morris, 

8 Cal. 581. Illinois: Stuart v. Dutton, 39 110 Mo. 306, 19 S. W. Rep. 481 ; Owen 

111. 91 ; Harvey v. Dunn, 89 Dl. 585 ; Liv- v. Baker, 101 Mo. 407, 14 S. W. Rep. 175. 

ingston 0. Kettelle, 6 111. 116, 41 Am. Dec. Nebraska: Spitznagle v. Vanheascb, 13 

166 ; Calumet, &c. Dock Co. v. Russell, 68 Neb. 338 ; Becker r. Anderson, 1 1 Neb. 493; 

Dl. 426 ; Delannay v. Bnrnett, 9 III. 454. Gregory v. Kenyon, 34 Neb. 640, 52 N. W. 



: Todd V, Jones, 22 Iowa, 146 ; Dick- Rep. 685. Nevada : Johnson v. Badger Bl 

Cfson r. Davis, 12 Iowa, 353 ; Newman v. & M. Co. 13 Nev. 351. New Jersey : Sharp 

Samoela, 17 Iowa, 528 ; Bell v, Evans, 10 v. Hamilton, 12 N. J. L. 109. New Tork: 

Iowa. 353. Thnrman v. Cameron, 24 Wend. 87 ; Can- 

Tnntflt : Mnnger v. Baldridge, 41 Kans. adarqua Academy v. McKechnie, 19 Hon, 
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§ 1160.] ACKNOWLEDGMENT. 

executed the deed, it may state that be ^^ signed, sealed, and de- 
livered the same." ^ The omission to state, in prt^cise terms, that 
the grantor acknowledged the deed ^' as his act and deed '' is not 
material, when it appears that he acknowledged that he signed 
the deed. The deed is an act, and the acknowledgment of exe- 
cution is an acknowledgment of it as his act and deed.^ An 
acknowledgment that the person making the acknowledgment 
** executed " the deed is a sufficient conipliance with a statutory 
form, which used the word '' subscribed," or the words " signed, 
sealed, and delivered." ^ And, in like manner, an acknowledg- 
ment that he ^' signed " the deed is equivalent to an acknowledg- 
ment that he " executed " it.* An acknowledgment of an instru- 
ment as the '' act and deed " of the person acknowledging 
imports that he ^^ executed" it, or '^ signed, sealed, and delivered" 
it.6 

1160. A statutory fomi of acknowledgment may not be 
exclusive of other forms previously used or in customary use, 
provided such forms contain in substance the statements required 
to make a good acknowledgment.^ Thus, where a statutory form 
for an acknowledgment by a corporation provides that the officer 
on oath shall state that he is such officer, ^^ and that the seal 
affixed to said instrument is the corporate seal of said corpora- 
tion, and that the said instrument was signed and sealed in behalf 

62 ; Sheldon r. Stryker, 42 Barb. 284, 27 Watson r. Michael, 21 W. Va. 568 ; Pick- 

How. Pr. 387 ; Dennis v, Tarpenny, 20 ens v. Knisely, 29 W. Va. 1,11 S. E. Rep. 

Barb. 371 ; Chifliu r. Smith, 15 Abb. N. 932; Bensimer v. Fell, 35 W. Va. 15, 12 

C. 241. Ohio : Barton v. Morris, 15 Ohio, S. £. Rep. 1078. 

408 ; Brown v. Farran, 3 Ohio, 140. Peim- ^ Calamet, &c. Dock Co. v. Russell, 68 

fjlvania : M'Intyre v. Ward, 5 Binn. 296 ; 111. 426 ; Stuart r. Dutton, 39 lU. 91 ; 

Shaller t;. Brand, 6 Binn. 435. Tezaa: Tubbs o. Gatewood, 26 Ark. 128. 

Muller V. Boone, 63 Tex. 91 ; Dom v. > Stuart v. Dutton, 39 111. 91. 

Best, 15 Tex. 62; Monroe v. Arledge, 23 > Dom u. Best, 15 Tex. 62; Smith v. 

Tex. 478 ; Talbert ». Dull, 70 Tex. 675, 8 Williams, 38 Miss. 48. 

S. W. Rep. 530 ; Belbaze v. Ratto, 69 * Bensimer v. Fell, 35 W. Va. 15, 12 

Tex. 636,7 S. W. Rep. 501 ; Watkins v. S. K. Rep. 1078, 29 Am. St. Rep. 774; 

Hall, 57 Tex. 1 ; Belcher v. Weaver, 46 Stuart v. Dutton, 39 111. 91 ; Jacoway v. 

Tex. 293, 26 Am. Rep. 267 ; Wilson r. Gault, 20 Ark. 190, 73 Am. Dec 494; 

Simpson, 80 Tex. 279, 16 S. W. Rep. 40. Tubbs v. Gatewood, 26 Ark. 128. 

Virginia: McCormack v. James, 36 Fed. ^ Davis v. Bogle, 11 Heisk. 315 ; Brown 

Rep. 14; Tod v. Baylor, 4 Leigh, 498; v. Farran, 3 Ohio, 140; Sharp &. Hamil- 

Siter V. McCIanahan, 2 Gratt. 280, 294 ; ton, 12 N. J. L. 109. 

Hockman v. McClannahan, 87 V&. 33, 12 ^ Huse v. Ames, 104 Mo. 91, 15 S. W. 

S. E. Rep. 230, per Lacy, J. West Vir- Rep. 965. 

ginia : Leftwich v. Neal, 7 W. Va. 569 : 

100 



ERRORS AND OMISSIONS IN CERTIFICATES. [§§ 1161, 1162. 



of said corporation by authority of its board of directors," the 
oniissiun of the words " by authority of its board of directors " is 
not material when the certificate as made would have been suffi- 
cient under existing laws.^ 

1161. A oertiflcate whioh does not substantially oomply 
with the statutory form is insufficient.^ An acknowledgment 
taken out of the State where the land is located must comply 
with the statute and form prescribed by the laws of the State 
where the land lies.^ 

Where a statute required the acknowledgment to be made be- 
fore two justices of the peace, and that they should certify that 
" the deed was so acknowledged, and also subscribed or signed, 
io their presence," a certificate that the grantors personally ap- 
peared and acknowledged an indenture ^^ by them subscribed " to 
be their free act and deed is simply a certificate that the grantors 
acknowledged the deed in their presence, and that they also sub- 
scribed or signed it in their presence, as required. The certificate 
of acknowledgment is therefore valid.^ 

1162. A oertificate of aoknowledgment should be liberally 
construed. Technical objections should not be sustained, but on 
the contrary the certificate should be held valid whenever it meets 
substantially the statutory requirements. In cases of defective 
certificates the courts aim to find means to sustain them and not 
to destroy. It follows, therefore, that obvious clerical errors, 
whether arising from ignorance or inadvertence, misnomers of 
the instrument certified to, and all purely technical omissions 
aud defects, should be disregarded.^ The courts have in some 



1 Hose p. Ames, 104 Mo. 91, 15 S. W. 
Rep. 965. 

2 East Tennessee, &c. Rj. Co. v. Davis, 
91 Ala. 615, 8 So. Rep. 349; Keller v. 
Moore, 51 Ala. 340 ; Roney t;. Moss, 76 
Ala. 491 ; Montag r. Linn. 19 Dl. 399; 
Fiyer p. Rockefeller, 63 N. Y. 268. 

' Keller v. Moore, 51 Ala. 340 ; Bran- 
non r. Brannon, 2 Dis (Ohio) 224. 

• Brown v. Swift (Ky.), I S. W. Rep. 
474, onder Act of 1792. And see Wil- 
lanl r. Cramer, 36 Iowa, 22. 

* Kelly V. Calhoun, 95 U. S. 710 ; Cle- 
land r. Long. .34 Fla. 353, 16 So. Rep. 272 ; 
Snmmer v. Mitchell, 29 Fla. 179, 10 So. 
Bep. 562 ; Einstein v. Shonse, 24 Fla. 490 ; 



aaflin V. Smith, 15 Abb. N. C. 241 ; Wells 
V. Atkinson, 24 Minn. 161 ; Brunswick, 
&c. Co. V. Brackett, 37 Minn. 58 ; Homer 
V. Schonfeld, 84 Ala. 313, 4 So. Rep. 106 ; 
Henderson v. Grewell, 8 Cal. 581 ; Touch- 
ard V. Crow, 20 Cal. 150. 81 Am. Dec. 
108 ; Den v. Geiger, 9 N. J. L. 224 ; Tubbs 
V. Gatcwood, 26 Ark. 128; Trammell t;. 
Thurmond, 17 Ark. 203 ; Durst v. Daugh- 
erty, 81 Tex 650, 17 S. W. Rep. 388; 
Alexander r. Merry. 9 Mo. 510; Walker 
V. Owens, 25 Mo. App. 587 ; Morf^e u. 
Clayton, 21 Miss. 373. In Ripler v. 
Cloud, 14 Pa. St. 361, 364, Coulter, J., 
said : ** It is against the sfiirit and genius 
of onr government to extend nice tech- 
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instances gone very far to disregard obvious errors and omissions, 
and, in tbeir desire to uphold the validity of deeds, have pre- 
sumed much in favor of the regularity of official acts in taking 
acknowledgmen t. 

Thus a certificate that the grantors came before the officer " to 
acknowledge this indenture to be their act and deed " was held 
to mean, not merely that the parties came before the officer with 
the intent to acknowledge the deed, but that they actually did 
acknowledge it.^ 

That the instrument acknowledged is called a mortgage or a 
power of attorney, when it is in fact a deed, does not invalidate 
the certificate.^ 

1163. It Ib indispensable that the certificate shall show the 
fact of acknowledgment.^ The word ^^acknowledge'* is not 
wholly indispensable, but the omission of the word ^^acknow- 
ledge " is a fatal defect in a certificate if there is no other word 
that fairly imports that the grantor acknowledged the deed.^ The 
word " stated " is not regarded as equivalent to the word " ac- 
knowledged." ^ But the words *' deposes and says " he executed 
the deed, for the purposes therein expressed, were held to be of 
equivalent import.® The statement that the person who appears 
before the officer is known to him as the person who executed 

nical objections to the acts of magistrates such presumption, see, also, Hoboken Land 

and other functionaries of the law, who & Imp. Co. v. Kerrigan, 31 N. J. L. 13. 

are called periodically from the mass of ^ Ives v, Kimball, 1 Mich. 308 ; Hurt 

the people to discharge such duties with- v, McCartney, 18 ni. 129. 

out legal trsining or experience, and * Bryan v. Ramirez, 8 Cal. 461, 68 

thereby disturb estates long settled and Am. Dec. 340. 

purchased for full value, and thus revest * Cabeil r. Grubbs, 48 Mo. 353; Stan- 

the estate in the hands of the original ven- ton v. Button, 2 Conn. 527 ; Newman v, 

dor by a legal quirk." Samuels, 17 Iowa, 528; Bryan v. Rami- 

1 Jackson v. Gilchrist, 15 Johns. 89, rez, 8 Cal. 461, 68 Am. Dec. 340; Har- 

HI. Thompson, C. J., said: ''The offl- rington v. Fish, 10 Mich. 415; Short v. 

cer could hardly have been guilty of so Conlee, 28 111. 219; Bowman v. Wet tig, 

ahsnrd and nugatory an act as to give a 39 111. 416; McDaniel v. Needham, 61 

forma] certificate that the parties came Tex. 269 ; Pinckney r. Burrage, 31 N. J. 

before him to acknowledge the deed, if L. 21. See, however, Basshor v. Stew- 

they did not actually acknowledge it." art, 54 Md. 376. 

One element of the decision, however, was ^ Dewey v. Campau, 4 Mich. 565 ; In- 

the presumption arising from the long graham v. Grigg, 13 S. & M. 22. 

lapse of time since the acknowledgment, ^ Chouteau v. Allen, 70 Mo. 290, 298. 

this having been made in 1711. As to See, also, Ingraham o. Grigg, 13 Sm. & 

M. 22. 
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the deed, for the purpose therein stated, has been held to be in* 
sufficient.^ 

A certificate reciting that the grantor appeared *^ and acknow- 
ledged that " signed, sealed, and delivered the same is not 

sufficient, because it does not show that the grantor acknowledged 
that he executed the deed.^ 

If from the face of the whole writing, including the certificate, 
there is no doubt that there was in fact an acknowledgment, 
and the omitted word ^^ acknowledged " is supplied by the con- 
text with positive certainty, the omission will not invalidate the 
certificate.^ 

1164. Unnecessary words or statements oontained in a oer- 
tifloate are redeoted as mere surplusage. If the certificate sets 
forth substantially all the facts required by law, it is not vitiated 
by reason that it sets forth other facts not required by law.^ 
Thas, if a certificate of acknowledgment by a married woman, 
attached to a deed by her of her separate property, states that 
she executed the deed ^^ for the purpose of relinquishing her 
right of dower," she having no such right, but an estate in fee, 
the words quoted will be discarded as surplusage, and the ac- 
knowledgment will be construed to be an acknowledgment of the 
deed according to its import.^ 

1165. In aid of the certificate of acknowledgment reference 
may be had to the deed or to any part of it ; and every reason- 
able intendment should be made to its support. If from the face 
of the deed, including the certificate of acknowledgment, there is 
no doubt as to what was done, and what was done was in accord- 
ance with the requirement of the statute, the acknowledgment 
should be held valid.^ Thus, if words omitted in the certificate 



1 Short V. Conlee, 28 lU. 219; Cabell 
9. Gnibb, 48 Mo. 3S3. 

< Bacll r. Irwin, 24 Mich. 145 ; Huff v. 
Webb, 64 Tex. 284. 

* Bawhor v. Stewart, 54 Md. 376. 

< Chester r. Rnmsey, 26 III. 97 ; Stuart 
r. Duttoo, 39 III. 91 ; Toarville v. Pierson, 
39 HI 446 ; Nelson r. Gruff, 44 Mich. 433 ; 
Bradford v. Dawson, 2 Ala. 203 ; Crow- 
ley r. Wallace, 12 Mo. 143; Owen v. 
Baker, 101 Mo. 407, 14 S. W. Rep. 175 ; 
Whitoej p. Arnold, 10 Cat. 531. 

« ETans r. SummerHn, 19 Fla. 858; 



Hartley v, Ferrell, 9 Fla. 874 ; Stone v. 
Montgomery, 35 Miss. 83. 

• Carpenter v. Dexter, 8 Wall. 513; 
Van Ness v. Bank, 13 Pet. 17; Kelly v. 
Calhoan, 95 U. S. 710. Alabama: Brad- 
ford V. Dnwson, 2 Ala. 203; Sharpe t;. 
Orme, 61 Aln. 263. California: Middlefon 
V. Findia, 25 Cal. 76 ; Touchard v. Crow, 
20 Cal. 150, 81 Am. Dec. 108. Flor- 
ida: Cldand v. Long, 34 Fla. 353, 16 So. 
Hep. 272; Summer r. Mitchell, 29 Fla. 
179, 30 Am. St. Rep. 106, 10 So. Rep. 
562. Illinois: Logan v. Williams, 76 DL 
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by mere clerical error may be supplied by the context with cer- 
tainty, the acknowledgment should be sustained ; for " what may 
be fairly and clearly understood or implied, in reading the acknow- 
ledgment in connection with the deed, is of the same e£fect as if it 
had been in terms expressed." ^ 

1166. Reference will be had to the deed to determine in 
what capacity the g^rantor acknowledged the deed. Thus, 
where a testator had devised land to his wife without naming an 
executor, and no administrator was appointed, the wife in a con- 
veyance of the land described herself as executrix and devisee 
under the will, but 3igned only her name, the certificate of ac- 
knowledgment recited that she acknowledged the deed as execu- 
trix for the purposes therein mentioned. It was held that, read- 
ing the deed and the certificate together, the acknowledgment 
was sufficient.^ 

In a certificate which certifies the personal appearance of the 
party described in and who executed " the same," these words, 
which refer to nothing in the certificate itself, are properly con- 
strued to refer to the deed upon which the certificate is written. 
These words are used instead of ^^ the within instrument," and 
should be held to mean the same.^ In like manner, where the 



175; Calumet, &c. Dock Co. v. Russell, 
68 HI. 426. ICazyland : Basshor v. Stew- 
art, 54 Md. 376; Kelly v. Roaenstock, 
45 Md. 389; Frostburg Mutual Build. 
Asso. t;. Brace, 51 Md. 508. Michigan : 
Ives u. Kimball, I Mich. 308; Nelson 
r. Graff, 44 Mich. 433, 6 N. W. Rep. 
872. Minnesota : Bmnswick-Balke-Col- 
lender Co. v. Brackett, 37 Minn. 58, 33 
N. W. Rep. 214 ; Wells v. Atkinson, 24 
Minn. 161. Miasiifippi: Morse v. Clay- 
ton, 13 Sm. & M. 373 ; IngrAham v. Grigg, 
13 Sm. & M. 22. Misfonri: Robidoux v, 
Cassilegi, 10 Mo. App. 516; Owen v. Baker, 
101 Mo. 407, 14 S. W. Rep. 175, 20 Am. 
St. 618 ; McClure v. McCIurg, 53 Mo. 173 ; 
Wilcoxon r. Osborn, 77 Mo. 621 ; Sam- 
uels V. Shelton, 48 Mo. 444 ; Hughes v. 
Morris, 110 Mo. 306, 19 S. W. Rep. 481. 
New York: Clafiin v. Smith, 15 Abb. N. 
C. 241. Ohio: Barton r. Morris, 15 Ohio, 
408. PennsylTania : Luffborough v. Par- 
ker, 12 S. & R. 48. Vermont : Brooks v. 
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Chaplin, 3 Vt. 281, 23 Am. Dec. 209; 
Chandler v. Spear, 22 Vt. 388. Wiioon- 
lin: Hiles v. La Flesh, 59 Wis. 465, 18 
N. W. Rep. 435 ; Chase v. Whiting. 30 
Wis. 544. 

1 Basshor v. Stewart, 54 Md. 376 ; Tal- 
bert r. Dull, 70 Tex. 675, 8 S. W. Rep. 
530 ; Blythe v. Houston, 46 Tex. 65 ; 
Johnson u. Badger M. & M. Co. 13 Nev. 
351; Dickerson v. Davis. 12 Iowa, 353 ; 
Hartshorn v. Dawson, 79 111. 108 ; Scharf- 
enburg v. Bishop, 85 Iowa, 60; Horn- 
beck V. Mut. Building Asso. 88 Pa. St. 64. 

2 Bauer v. Schmelcher, 5 N. Y. Supp. 
423. 

« Clafliu V. Smith, 15 Abb. N. C. 241. 
" The law will do this, because it preserves 
and effectaates a manifest intent of the 
parties to the assignment, and because, 
also, it preserves a manifest intention of 
the public officer who made the certificate, 
and prevents a mere Inpsus on his part 
from proving fatal to an otherwise com- 
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certificate was that the grantor " acknowledged it," the word " it," 
not relating to any word used in the certificate, was lield to refer 
to the deed itself.^ 

1167. An omission in the date of the acknowledgment may be 
Bopplied by inference from the date of the deed or from the time of 
recording it ; ' and an error in the date may be corrected in the 
same way.^ Thus, if a deed be dated on tiie first day of November 
in a year named, and the acknowledgment bears date the first 
day of November without naming the year, it will be presumed 
that the acknowledgment was made on the day of the execution 
of the deed.^ At all events, it will be assumed that the acknow- 
ledgment took place before the recording of the deed, for it could 
not have been properly recorded without aci^nowledgment. 

1168. An error in the date of the acknowledgment may be 
corrected by the date of the deed. Thus, where a deed bore date 
on the sixth day of January, 1842, and the acknowledgment bore 
date on the same day of the same month in 1840, an inspection of 
the certificate showed that in the printed form used for the certifi- 
cate the blank after the word " forty " had not been filled ; and, 
inasmuch as the certificate showed an acknowledgment after the 
execution of the deed, the date of the acknowledgment should be 
corrected by the date of the deed.^ 

On the other hand, the date of the acknowledgment may show 
an error in the date of the deed, the true date of which may 
always be shown.^ It is to be presumed that the date of the 
acknowledgment is subsequent to the date of the deed.^ Thus it 
is not necessarily a part of the office of an acknowledgment to 
fix the date of the delivery, and though the statutory form recites 
that the grantor " acknowledged that he signed and delivered the 
foregoing instrument on the day and year therein mentioned," 



plete and entirelj yalid instmment of the 
parties who made the acknowledgment." 

' Darar r. Cardwell, 27 Ind. 478. 

s Rackleff v. Norton, 19 Me. 274 ; Kelly 
V. Rosenstock. 45 Md. 389 ; Bradford v. 
Dawson, 2 Ala. 203 ; Irving v. BrowneU, 
n ni. 402. 

» Wickes V. Canlk, 5 H. & J. 36 ; Webb 
r. Hnff. 61 Tex. 677. 

* Chase v. Whiting, 30 Wis. 544 ; Rerce 
r. Brown, 24 Vt. 165. 

^ Fisher v. Butcher, 19 Ohio, 406, 53 



Am. Dec. 436. See, also, Yorty v. Paine, 
62 Wis. 154, 22 N. W. Rep. 137. Where 
the words "January " and " two " in the 
date and acknowledgment are written over 
erasures, a notation in the attestation 
clause that " the date of the deed is the 
third of January, 1842," is sufficient to 
make the deed proper evidence. Bowlby 
V, Thnndcr (Pa.), 3 Atl. Rep. 588. 

» Gest 0. Flock, 2 N. J. Eq. 108. 

' Eaton V. Trowbridge, 38 Mich. 454 ; 
Gorman v. Stanton, 5 Mo. App. 585. 
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the omission of the words ^^ on the day and year therein men< 
tioned " is not a material defect.^ 

1169. If the things essential to a certificate of aoknowledgr- 
ment appear, namely, the fact of acknowledgment and the 
identity of the person who makes it with the person who executed 
the deed, omissions as to the remainder of the certificate will not 
be held to render the cei-tificate insuflScient.^ This is of course a 
very general statement, and, as a rule of construction, does not 
apply when a statute positively makes the statement of any other 
fact essential. But a statute or form of acknowledgment may 
prescribe things that are not essential, but merely formal. Thas 
it often becomes a question whether a requirement is a formal or 
an essential one. 

1170. Certifioate of execution for the ^^ consideration and 
purposes" therein. — Under a statute which provides that the 
acknowledgment of a deed must state that the grantor executed 
the deed ^^ for the consideration and purposes therein mentioned 
and set forth," the words "consideration " and "purjioses" are both 
material, and the omission of either without the use of a word 
of similar import invalidates the acknowledgment.^ The word 
" uses " is not of the same or of similar import as the word " con- 
sideration." * 

Words of similar import may be sufiicient, and clerical errors 
in the certificate in recitals of this requirement will not invali- 
date it.^ 

A recital in the certificate that the grantor " assigned " the 
deed instead of " signed " does not invalidate it.^ 

Again, although it is provided that the grantor shall state that 
he executed the deed for the consideration and purposes therein 



^ Carutheni v. McLaren, 56 Miss. 371 ; 
Morse v. Clayton, 13 Sm. & M. 373 ; Car- 
ter V. Chaudron, 21 Ala. 72 ; Hobson v. 
Kissam, 8 Ala. 357. 

2 Henderson v, Grewell, 8 Cal. 581 ; 
Einstein v, Shouse, 24 Fla. 490, 5 So. Rep. 
880. 

' Conner v. Abbott, 35 Ark. 365 ; John- 
son r. Godden, 33 Ark. 600: Ford v. 
Burks, 37 Ark. 91 ; Wright r. Graham, 42 
Ark. 140. 

* Martin v. O'Bannon, 35 Ark. 62. 

* Gray r. Kauffman, 82 Tex. 65, 17 

106 



S. W. Hep. 513. In this case the certifi- 
cate of acknowledgment of a deed to J. C. 
Caiikey recited that the grantor " acknow- 
ledged that he had executed the same J. 
C. for Caskey all the uses, purposes, and 
considerations therein set forth," ... it 
was held that the certificate was substan- 
tially sufficient, as the name ** J. C. Cas- 
key *' may be treated as surplusage, and 
the writing of the word **for" in the con- 
nection shown is due to clericnl error. 

6 Broussard v. Dull, 3 Tex. Civ. A pp. 
59, 21 S. W. Rep. 937. 
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mentioned, a certificate of acknowledgment which omits the 
word ^' consideration '' is not for that re^ison invalid.^ In like 
manner the failure of the o£Scer to certify that the grantor exe- 
cuted the deed for the purposes expressed therein, as prescribed 
by the statutory form, does not affect the legality of the certifi- 
cate.* 

1171. The omiasion of the name of the grantor is not material 
when the certificate shows that the person who appeared and made 
the acknowledgment was the grantor.^ The omission of the 
surname does not yitiate a certificate which recites the given 
name of the grantor.'^ But if the person who acknowledged is 
not in any way identified as the person who executed tlie deed^ 
the omiasion of the name is a fatal defect.^ There is no conclu- 
sive or sufficient inference that the grantor acknowledged the 
instrument when the certificate is merely ^^ subscribed and ac- 
knowledged before me.*' ^ A certificate that a person named, 
to the officer well known, party to the instrument, acknow- 
ledged that had signed, sealed, and delivered the same, for 

the purposes and consideration therein stated, is insufficient, be- 
cause it does not appear that the acknowledgment was by the 
grantor.*^ 

1 Monroe v. Arledge, 23 Tex. 478, 4S0. for gome uoefnl purpose. Jacowaj v. 
"Nor would an acknowledgment by him Gaah, 20 Ark. 190, 73 Am. Dec. 494; 
for record, in strict compliance with the Little v. Dod^c, 32 Ark. 453 ; Shryock v. 
statnte, preclude him from showing that Cannon, 39 Aric. 434 ; Currie v. Kerr, 11 
the consideration and purposes of the deed Lea, 138. Such a deed, however, is ad- 
were other and different from those therein mittcd in evidence if its execntion be 
stated. . . . This, then, is a formal part of otherwise proved at the trial. Wright v, 
the certificate, which, for the sake of regu- Graham, 42 Ark. 140 ; Griesler v. McKen- 
laritj, should be inserted, hut its omission non, 44 Ark. 517. 

does not invalidate the certificate." Per  Wilcoxon t». Osbom, 77 Mo. 621 ; 

Roberts, J. Magness v. Arnold, 31 Ark. 103 ; Wise v. 

* Butler c. Brown, 77 Tex. 342, 14 S. Postlewait, 3 W. Va. 452. 

W. Rep. 136. " The statement of the * Chandler v. Spear, 22 Vt. 388. 

purpoees is not more conclusive, and is as * Hiss v. McCabe, 45 Md. 77 ; Smith v. 

much the subject of proof upon the same Hunt, 13 Ohio, 260, 42 Am. Dec. 201 ; 

iaroes as is the consideration." Other- Hayden r. Wescott, 11 Conn. 129; Trus- 

vise in Arkansai, where it is held that if tees v. Davison, 65 HI. 124; Merritt v. 

the words " for the consideration and pur- Yates, 71 111. 636, 23 Am. Rep. 128 ; Huff 

poses I herein set forth," used in the stat- v. Webb, 64 Tex. 284 ; BueU v. Irwin, 24 

ntory form, be wholly omitted, without the Mich. 152. 

sobstitation of words of similar import, ^ Myers v. Boyd, 96 Pa. St. 427. 

the certificate is defective, for it must be ~ Huff v. Webb, 64 Tex. 284. In 

supposed that theac words were inserted Threadgillr. Bickerstaff (Tex. Civ. App.), 
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The omission in the certificate of the name of the grantor is 
immaterial if it shows that the ^^ signer and sealer of the fore- 
going instrument acknowledged the same." ^ But if the name 
of the grantor be omitted, it cannot be fairly inferred, from the 
words by him ^^ sealed and subscribed,^' that he appeared and ac- 
knowledged the deed.2 It is not necessary that the certificate 
should formally recite the name of the person making the acknow- 
ledgment, if it appears frotn the certificate that it was the grantor 
who appeared and made acknowledgment.^ 

A deed which shows upon its face that there were two grantors, 
composing a partnership, and the acknowledgment purports to 
be made by the firm, without identifying the person or persons 
who appeared before the officer, is not entitled to record, and is 
invalid as to attaching creditors.* 

1172. A mistake in the certificate in reciting the name of 
the grantor may render the acknowledgment invalid if the name 
recited is unlike the name of the grantor in spelling and pronun- 
ciation.^ Where a sheriff executed a deed which recited that the 
execution had been delivered to his predecessor in office, naming 
him, and that he had taken certain proceedings under the execu- 
tion, and the certificate of acknowledgment named the predeces- 
sor as having executed the deed as sheriff, it was held that, in the 
absence of evidence showing that it was really the sheriff who 
executed the deed who acknowledged it, it could not be held that 
the appearance of the name of the former sheriff in the certificate 

26 S. W. Rep. 739, it was held that a cer- an instrnmeDt. Hail v. Redden, 38 Kane. 

tificate stating that more than one person 255, 16 Pac. Rep. 743. In this case .the 

appeared before the officer to acknowledge name signed to the deed was Geo. H. 

the instmment. and that " he" acknow- Case, and that in the certificate was Geo. 

Icdged that he executed it, does not entitle H. Crane. Boothroyd v. Engles, 23 Mich. 

the instrument to record. 19, where the deed was by Harmon Sher- 

1 Sanford v. Bulkley, 30 Conn. 344. man and the acknowledgment purported 

^ Sanford v. Bulkley, 30 Conn. 344 ; to be by Hiram Sherman. Stephens v. 

Hayden v. Weacott, 11 Conn. 129. Motl, 81 Tex. 115, 16 S. W. Rep. 731, 

* Wilcoxon V. Osborn, 77 Mo. 621 ; where the deed was by Jonas B., and the 
Magness v. Arnold, 31 Ark. 103. name in the certificate was James B. So 

* Hughes V. Morris, 110 Mo. 306, 19 if the grantee's name be used for that of 
S. W. Rep. 481. the grantor. Wood v. Cochrane, 39 Vt. 

* McKinzie v. Stafford (Tex. Civ. 544. Where a deed was signed F. W. 
App.), 27 S. W. Rep. 790, where an ac- Chandler, an acknowledgment certifying 
knnwledtrment by " F. M. McKezie'* of its execution by T. W. Chandler is in- 
a deed signed by ** F. M. McKinzie " is valid. Carleton i*. Lombardi, 81 Tex. 
iubuflicient to authorize the registration of 355, 16 S. W. Rep. 1081. 
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was a clerical error.^ Whether the court could have heard such 
evidence, if it had been offered, was not decided. 

If the error in the name is merely clerical, and the correct 
name is not very unlike the name used in the certificate, this is 
not invalidated.^ 

A mistsike in the name of the officer taking the acknowledg- 
ment, made in the in testimonium clause, does not invalidate the 
certificate in case the officer^s true name is signed to the certifi- 
cate.3 

1173. The word "voluntary/' or its equivalent, in a certificate 
of acknowledgment, is an essential one when it is prescribed by 
statute. There is a clear distinction between a man's act and deed 
and his voluntary act and deed,* 

A certificate that the grantor acknowledged the instrument to 
be his '* voluntary act," omitting the words " and deed," substan- 
tially complies with the statute.* The omission of the word 
'Mils" before the words " free and voluntary act" is immaterial, 
for it was clear that the grantor acknowledged the deed, and, 
moreover, that he acknowledged it to be his act and not that of 
another.^ 

1174. The omission of the word '^ appeared," used in connec- 
tion with the name of the person acknowledging the instrument, 
is not a material omission when the certificate shows that he 
acknowledged it. The omission is merely a clerical error." 



^ Lincoln v. Thompson, 75 Mo. 613. 

* As where the grantor signed as J. 
BL Williamson, and the certificate recited 
the name as James M., his correct name 
being Jasper M., the deed was admitted. 
Cheek v. Uemdon, 82 Tex. 146, 17 S. W. 
Rep. 763. Ami see Heil v. Redden, 45 
Kans. 563. 26 Pac. Rep. 2; Rogers r. 
Manlej, 46 Minn. 403, 49 N. W. Rep. 
194 ; Kodes v. Sr. Anthony, &c. Elevator 
Co. 49 Biinn. 370, 52 S. W. Rep. 27. 

' Agan o. Shannon, 103 Mo. 661, 15 
S. W. Rep. 757. 

* Keeling r. Hoyt, 31 Neb. 453, 48 N. 
W. Rep. 66 ; Spifznagle v, Vanhessch, 13 
Neb. 338, 14 N. W. Rep. 417 ; Becker 
r. Anderaon, 11 Neb. 493, 9 N. W. Rep. 
640; Kreuger v. Walker, 80 Iowa, 733, 
45 N. W. Bap. 871 ; Newman v. Samu- 



els, 17 Iowa, 528; Dickerson v. Daris, 
12 Iowa, 353; Wickersham v. Reeves, 1 
Iowa, 413. Bat see Henderson i;. Grew- 
ell, 8 Cal. 581. 

^ Spitznagle v. Vauhcssch, 13 Neb. 338 ; 
Belcher v. Weaver, 46 Tex. 293, 26 Am. 
Rep. 267, per Roberts, C. J. And see 
Salyer v. Romant, 52 Tex. 562 ; Stuart v. 
Dutton, 39 111. 91. 

^ Dickerson p. Davis, 12 Iowa, 353 ; 
Gray v. Kauffman, 82 Tex. 65, 17 S. W. 
Rep. 513. 

^ Scharfenburg v. Bishop, 35 Iowa, 60. 
However, in Mvers ». Bovd, 96 Pa. St 
427, it was held that the fact that the 
grantor appeared before the officer was not 
iiffirniatively shown by a certificate in the 
following words : ** Subscribed and ac- 
knowledged before me." 
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The omission of the words *' before me " after appeared or ae- 
knouledgeJ^ is not a material one, because it would be presumed 
that the acknowledgment was made before the oflBcer who signed 
the certificate.^ The use of the pronoun *' I " at the beginning 
of the certificate, instead of the words '' before me," is immaterial 
when the certificate shows that the grantor appeared and acknow- 
ledged the deed before the officer.^ The use of tlie word *' the," 
where it should appear that " he " executed the deed, is a mere 
clerical error which does not invalidate the certificate.^ 

1175. A defective acknowledfirment does not constitute a 
defective title in the case of an ancient deed, as where a deed 
has been recorded for forty years, during which time transactions 
of great importance have been based on it, and no title hostile to 
that derived through such deed has been asserted.^ 

VIII. Identity of the Grantor with the Person acknowledging. 

1176. In fireneral. — The statutes of nearly all the States pro- 
vide that the officer taking an acknowledgment shall certify that 
the person making it was personally known or proved to him to 
be the person who executed the deed acknowledged. It is un- 
fortunate that tliere are any States in which acknowledgments can 
be taken without the officer's certifying his knowledge of the 
identity of the person making the acknowledgment. The early 
statutes in New England and New York simply required a certifi- 
cate of the fact of acknowledgment, and in New England this 
simple form of acknowledgment has been retained to the present 
time. It has been deemed sufficient to rely upon the ordinary 
presumption that the magistrate had acted rightly.^ Formerly 
this reliance may have been justified, but it is too loose a form 
for use at the present day. 

Under statutes requiring a certificate of the identity of the 
person making the acknowledgment, four essential facts must sub- 
stantially appear in the certificate of acknowledgment, namely, 
(1) Tliat the person making the acknowledgment personally 
appeared before the officer who makes the certificate ; (2) that 

1 Woods V. James, 87 Ky. 511, 9 S. W. * Bucklen v. Hasterlik, 155 III. 423, 40 
Rep, 573; Gordon v. Leech, 81 Ky. 229. N. E. Rep. 561 ; Cable v. Cable, 146 Pa. 

2 Belbaze v. Ratto, 69 Tex. 636, 7 S. St. 451, 23 Atl. Rep. 223; Mc Reynolds i?. 
W. Rep. 501. Longenberger, 57 Pa. St. 13, 31. 

s Dur&t V. Daughertj, 81 Tex. 650, 17 ^ Sanford v. Balkley, 30 Conn. 344. 
S. W. Rep. 388. 
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there was an acknowledgment ; (3) that the person who makes 
the acknowledgment is identified as the one who executed the 
instrument; and (4) that such identity was either personally 
known or proved to the officer taking the acknowledgment.^ 

1177. It is immaterial how the officer aoquired his know- 
ledge of the identity of the person making the acknowledgment 
with the person described in and who executed the instrument ; 
and it is immaterial whether he has had such knowledge for any 
definite period of time. The officer's knowledge of persons and 
their identity is most frequently acquired by introduction ; and if 
this knowledge satisfies the officer as to the identity of the party^ 
it is sufficient to authorize him to take the acknowledgment.^ 
There are statutory provisions in some States requiring the officer 
to base his evidence of the identity of the person acknowledging^ 
when this identity is not within his own knowledge, ^^on the 
oath or affii'mation of a credible witness,'* and in such case this 
evidence should be recited in the certificate.^ 

Under a statute requiring the officer to certify that the person 
making the acknowledgment is personally known or proved to 
him by competent evidence to be the identicid person who exe- 
cuted the deed, it is not sufficient for the officer to state simply 
that the deed was acknowledged by the grantor named in the 
deed, without declaring the officer's knowledge of the identity.* 
It is not sufficient for the officer to say that he is ^^ satisfied " of 
such identity ; he must show how he was satisfied, whether from 
personal knowledge or by competent testimony.^ The officer's 
knowledge of the identity of the person making the acknowledg- 



^ Canoon v. Deming, 3 S. D. 421, 53 
N. W. Rep. 863, per Bennett, P. J. 

* Nippel r. Hammond, 4 Colo. 211 ; 
Rezford v. Rexford, 7 Lans. 6 ; Wood v. 
Bach, 54 Barb. 134, reversuig Jones c. 
Bach, 48 Barb. 568, where it was held that 
a mere introduction at the time of the 
acknowledgment was not sufficient. As 
to effect of false statement by the officer, 
that he knows the person who executed 
the instrument, see Watson r. Campbell, 
28 Barb. 421. 

' Cannon v. Deming, 3 S. D. 421, 53 
N. W. Rep 863. 

* Schley ». Car Co. 120 U. S. 575, 7 



Sup. Ct. Rep. 730, per Harlan, J. ; Fryer 
p. Rockefeller, 63 N. Y. 268 ; Miller i;. 
Link, 2 Thomp. & C. 86 ; Fogarty r. 
Finlay, 10 Cal. 239, 70 Am. Dec. 714 ; 
Brinton v. Seevers, 12 Iowa, 389 ; Smith 
V. Grarden, 28 Wis. 683 ; Becker o, Qai^gs 
54 m. 390; Fell v. Yountf, 63 111. 106 ^ 
Murphy v. Williamson, 85 HI. 149 ; Co- 
bum V. Herrington, 114 HI 104, 29 N. E. 
Rep. 478 ; Kast Tenn., V. & G. Ry. Co. v. 
Davis 91 Ala. 615, 8 So. Rep. 349. 

^ Kimball v. Semple, 25 Cal. 440 ; Shep- 
hanl r. Carriel, 19 111. 313; Fryer v. 
Rockefeller, 63 N. Y. 268. 
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ment cannot be presumed ; it must be evidenced by his certificate 
in order to entitle the instrument to be recorded.* 

A certificate of acknowledgment of an administrator's deed 
which states that the administrator, whose name appears in the 
foregoing instrument of writing as a party, personally appeared 
and acknowledged the same, sufficiently shows tliat the person 
who executed the deed and made the acknowledgment was known 
to the officer.^ 

1178. There must be a substantial complianoe with the re- 
quirement that the person makingr the acknowledgment must 
be ** personally known " to the officer taking it, and that his certifi- 
cate must show his knowledge, to entitle the deed to be recorded,^ 
or to authorize it to be given in evidence without other proof.* 
Failing in this, the record does not impart notice to subsequent 
purchasers,^ though it is not necessary that the officer's certificate 
should use the exact words of the statute or of the prescribed 
form of acknowledgment.^ Thus, if the form prescribed uses 

1 Salmon v. Hu£F, 80 Tex. 13S, 15 S. reversing 24 Jones & S. 224, 4 N. Y. 

W. Rep. 1047 ; Callaway v. Fash, 50 Mo. Supp. 103. South Dakota : Cannon r. 

420. Deming, 3 S. D. 421, 58 N. W. Rep. 863. 

> Hughes V. McDivitt, 102 Mo. 77, 14 Tennenee: Fall v. Roper, 3 Head, 485; 

S. W. Rep. 660; dissenting opinion, 15 Johnson v. Walton, 1 Sneed, 2.58; Pea- 

S. W. Rep. 756. cock v, Tom pic ins, I Humph. 135 ; Gar- 

' Alabama : Rogers v. Adams, 66 Ala. nett v, Stocicton, 7 Humph. 84. Texas : 

600; Merritt V. Phenix, 48 Ala. 87. Cal- Watkins v. Hall, 57 Tex. 1; Salmon r. 

ifoxnia : KinibnII v. Semple, 25 Cal. 440; Huff, 80 Tex. 133, 15 S. W. Rep. 1047 ; 

Fogarty v. Finlay, 10 Ca]. 239, 70 Am. Moses r. Dibrell, 2 Tex. Civ. App. 457, 

Dec. 714; Wolf r. Fogarty, 6 Cal. 224, 21 S. W. Rep. 414; Farrell v. Palestine 

65 Am. Dec. 509 ; Henderson o. Grewell, Loan Asso. (Tex. Civ. App.) 30 S. W. 

8 Cal. 581. minois: Lindley v. Smith, Rep. 814. Wisooiudn : Smith v. Garden, 

46 111. 523 ; Becker v. Quigg, 54 111. 390; 28 Wis. 685 ; Biles v. La Flesh, 59 Wis. 

Gove V. Gather. 23 HI. 634, 76 Am. Dec. 465, 18 N. W. Rep. 435. 

711 ; Cobum v. Herrington, 114 111. 104, * Pinckney v. Burrage, 31 N. J. L. 21 ; 

29 N. E. Rep. 478 ; Shephard v. Carrie), East Tennessee Ry. Co. v. Davis, 91 Ala. 

19 111. 313; Hart v. Randolph, 142 111. 615, 8 So. Rep. 349. 

521, 32 N. E. Rep. 517 ; Heinrich v. Simp- * Fogarty r. Finlay, 10 Cal. 239, 70 

son, 66 111. 57. Iowa : Reynolds t*. Kings- Am. Dec. 714; Brinton v. Seevers, 12 

bury, 15 Iowa, 238; Brinton t;. Seevers, 12 Iowa, 389; Cannon v. Deming, 3 S. D. 

Iowa, 389. Missomi: Callaway v. Fash, 421, 53 N. W. Rep. 863. 

50 Mo. 420 ; Gamier v. Barry, 28 Mo. • Warner i;. Hardy, 6 Md. 525 ; Irving 

438; Hughes v. Morris, 110 Mo. 306, 19 v. Campl)ell, 24 Jones & S. 224, 4 N. Y. 

S. W.Rep.4ai. New Jersey: Pinckney Supp. 103; Hunt v. Johnson, 19 N. Y. 

V. Burrage, 31 N. J. L. 21. Hew York: 279; Jackson v. Gumaer, 2 Cow. 552; 

Fryer 0. Rockefeller, 63 N. Y. 268; Mil- Bell v, Evans, 10 Iowa, 353; Moses v. 

ler V. Link, 2 T. & C. 86 ; Irving v. Camp- Dibrell, 2 Tex. Civ. App. 457, 21 S. W. 

bell, 121 N. Y. 353, 24 N. E. Rep. 821, Hep. 414. 

112 



IDENTITY OF GRANTOR WITH PERSON ACKNOWLEDGING. [§ 1179. 

the words ^^ personally acquainted/* it is sufficient that the officer 
certifies that the grantor was ^^ personally known " to him, for the 
phrases are equivalent in meaning ; ^ or, if the statute uses the 
words ** personally known," it is sufficient that the officer certifies 
that he was personally acquainted with the person making the 
acknowledgment.^ 

Where a deed is proved for acknowledgment by an attesting 
witness, and he is required by statute to state in his certificate 
the names of the witnesses and their place of residence, his fail- 
ure to comply with this requirement invalidates the acknowledg- 
ment, which does not authorize the deed to be recorded or a 
certified copy of the record to be read in evidence.^ 

1179. If the ofElcer takingr the acknowledgrment was himself 
an attesting witness, it is presumed that the person acknow- 
ledging was personally known to him. In such case his omis- 
sion to certify that the person making acknowledgment was per- 
sonally known to him to be the person who executed the deed 
may be supplied by reference to the attestation clause, which 
declares that the instrument was ^^ signed, sealed, and delivered '' 
in presence of the subscribing witnesses, of whom the officer 
taking the acknowledgment was one.^ This decision derives em- 
phasis from the fact that the law of the State where the land 
was situated provided not only that the party making the ac- 
knowledgment should be personally known to the officer to be 
the real person who executed the deed, or should be proved to be 
such by a credible witness, but that such personal knowledge or 
proof should be stated in the certificate. Where the same name 
appears as a witness to the execution of the deed, and to the 
certificate of acknowledgment as the officer taking it, it may be 
presumed, in support of the certificate, that these names repre- 
sent the same person.^ 

1 Kelly r. Calhoan, 95 U. S. 710 ; Schley 179, 10 So. Rep. 562 ; Eingtein v. Shouse, 

V. Pullman's Palace Car Co. 120 U. S. 24 Fla. 490, 5 So. Rep. 380 i Brunswick, 

575, 7 Sup. Ct. Rep. 730, affirming 25 &c. CoUender Co. v. Brackett, 37 Minn. 

Fed. Rep. 890. 58, 33 N. W. Rep. 214 ; Owen v. Baker, 

» Doe V. Reed, 3 111. 371. 101 Mo. 407, 14 S. W. Rep. 175 ; Wells 

» Irtring p. Campbell, 121 N. T. 353, 24 v. Atkinson, 24 Minn. 161 ; Samuels r. 

N. E. Rep. 821, rerersing 24 Jones & S. Shelton, 48 Mo. 444 ; Sharpe v. Orme, 61 

224. Ala. 263; Luff borough v, Parker, 12 

* Carpenter v. Dexter, 8 Wall. 513 ; Serg. & R. 48. 
Hilet V, La Flesh, 59 Wis. 465, 18 N. W. 6 Summer v. Mitchell, 29 Fla. 179, 10 

Rep. 435; Summer v, Mitchell, 29 Fla. So. Rep. 562. 
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A certificate that the officer knew the person making tbe ac- 
knowledgment to be the person who executed the deed is equiva- 
lent to a certificate that be knew him to be the grantor described 
in the deed,^ or the person who executed and is described in the 
instrument^ 

1180. Unimportant omissions in the certifioate as to iden- 
tity. — In the statement that the person making the acknowledg- 
ment was " personally known " to the officer, the omission of the 
word " personally " does not invalidate the certificate.^ Personal 
knowledge is implied. 'In a certificate the words "well known 
to me " or " well acquainted " are equivalent to the words " per- 
sonally known to me." * 

The omission, in the statement that the grantors " are person- 
ally known," of the word " are " is not a material omission, be- 
cause the word is readily supplied by the context.^ The omission 
of the words " described in and who executed " is immaterial 
when it is stated that the person making the acknowledgment is 
known to be the identical person whose name is subscribed to the 
deed.® But the omission of the word " known," or the words 
" personally known," is a fatal omission, because that or an equiv- 
alent word is an essential one, and is not necessarily supplied by 
the context.^ 

^ Schley v. Pullman Car Co. 120 U. S. 120 ; Schramm v. Gentiy, 63 Tex. 588 ; 

575, 7 Sap. Ct. Rep. 730; Thurman i^. Salmon v, Hu£F, 80 Tex. 133, 15 S. W. 

Cameron, 24 Wend. 87. Rep. 257, 1047. 

2 Schramm v. Gentry, 63 Tex. 583; * Hartshorn v. Dawson, 79 III. 108. 

Little V. Weatherford, 63 Tex. 638. • Thurman i'. Cameron, 24 Wend. 87 ; 

s Schley r. Pullman Car Co. 120 U. S. Henderson v. Grewell, 8 Cal. 581. 

575, 7 Sup. Ct. Rep. 730; Rosenthal v, ^ McKie v. Anderson, 78 Tex. 207, 14 

Griffin, 23 Iowa, 263 ; Todd v. Jones, 22 S. W. Rep. 576 ; Tully v. Davis, 30 111. 

Iowa, 146; Robson v. Thomas, 55 Mo. 103, 83 Am. Dec. 179; Wolf v. Fogarty, 

581; Alexander v. Merry, 9 Mo. 510; 6 CaL 224, 65 Am. Dec. 509. But in 

Hopkins v. Delaney, 8 Cal. 85 ; Welch v, KlMOuri it is held that a certificate which 



Sullivan, 8 Cal. 511 ; Tully v. Davis, 30 states that the person named therein as 

111 103, 83 Am. Dec. 179; Warner v. acknowledging "personally appeared" 

Hardy, 6 Md. 525 ; West Point Iron Co. before the officer 'substantially complies 

V, Rcymert, 45 N. Y. 703; Sheldon v, with the statute. Wanler v. Henry, 117 

Stryker, 42 Barb. 284. 29 How. Pr. 387 ; Mo. 530, 23 S. W. Rep. 776 ; Alexander 

Davis V. Bogle, 11 Heisk. 315. v. Merry, 9 Mo. 510; Hughes v, McDivitt, 

* Bell V. Evans, 10 Iowa, 353 ; Delau- 102 Mo. 77, 14 S. W. Rep. 660, 15 S. W. 

nay v. Burnett, 9 III. 454 ; Schleicher Rep. 756 ; Wilson t;. Quigley, 107 Mo. 98, 

V. Gatlin, 85 Tex 270, 20 S. W. Rep. 17 S. W. Rep. 891. 
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The omission of the word ^^ be " in the phrase ^^ known to me 
to be " is immaterial, and is an obvious clerical error.^ 

IX. By Married Women. 

1181. Statutes requiriiifir acknowledgrments of married wc 
men to be taken upon a separate examination and explanation of 
the deed have been enacted for their protection against the undue 
influence of their husbands.^ When the certificate shows that a 
married woman was examined apart from her husband, and that 
the officer explained to her the import and effect of the deed, 
and she declared that she freely and voluntarily executed it and 
acknowledged it as her act and deed, the purpose of the law is 
attained, and it is immaterial that the particular words of the 
statute or of the statutory form of acknowledgment are not used. 
It is the substance of the statute, and not the letter of it, that is 
required.' 

A mortgage is a conveyance to which such statutes apply .^ 
But the statutes do not apply to a conveyance by husband and 
wife of land to which the wife has no separate title. If such 
conveyance be properly acknowledged by the husband his title 
passes.^ 

1182. In a oonveyemce of lemd by a married woman her 
acknowledgrment, under suoh statutes, is an essential pajrt of 
ttie execution. Unless her deed is acknowledged substantially 



1 Jobnaon v. Badger M. & VL Co. 13 
Ker. 351. 

> There are such statutes in Alabama : 
Code 1886, § 2508. Arisona : R. S. 1887, 
§§ 226, 2076. Arkanias : Dig. of Stats. 
1894, § 716. Delawaze: R. Code 1893, 
eh. 83, § 4. Diftriet of Colamliia : R. S. 
1874, p. 53. Idalio: R. S. 1887, § 2498. 
Kentucky: G. S. 1894, § 507. Nevada: 
6. S. 1885, S§ 2591, 2592. Vew Jeney : 
R. S. 1877, p. 154. Vorth Carolina : Code 
1883, § 2107. PennsyWania : 1 Bright- 
Ijr'e Pardon's Dig. 1894, p. 632. Rhode 
Idand: P. S. 1882, ch. 166. Sonth Car- 
dxna: 6. S. 1882, §§ 1796-1798. Ten- 
OMtee: Code 1884, § 2076. Texas: R. S. 
1879, arts. 559, 560. West Virginia : Code 
1891, ch- 73. § 4. 

Sach statntea formerlj existed, but hare 
ken repealed, in Calif ornia, Florida, HU- 



nois, Indiana, ICazyland, Michigan, Min- 
nesota, Mississippi, Missouri, Montana, 
New York, New Mexieo, Ohio. Oregon, 
Vermont, Virginia, Washington, Wiscon- 
sin. 

The fact that so many States have dis- 
carded the statutes requiring acknowledg- 
ments of married women to be taken in 
this manner is not a favorable commentary 
upon the policy of such statutes. Belo 
V. Mayes, 79 Mo. 67, 72, per Martin, C. 
And it is not probable that the Statea 
still retaining this requirement will con- 
tinue to do so for man J years. 

' Mullins V, Weaver, 57 Tex. 5. 

« Tolman v. Smith, 74 Cal. 345, 16 
Pac Rep. 189. 

B Jacks V. Dillon, 6 Tex. Civ. App. 19^ 
25 S. W. Rep. 645. 
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in the mode prescribed by statute, it is absolutely void.^ In this 
respect her acknowledgment is a very different thing from the 
acknowledgment of a person not under disability ; for, as has 
already been noticed, a deed executed and delivered without 
acknowledgment is valid and passes the title, and acknowledgment 
is required only to entitle the deed to be recorded, and to be 
received in evidence without further proof of execution. ^ The 
reason for this distinction is to be sought in the common-law rule 
that 2k feme covert could not, either with or without the consent of 
her husband, execute a valid conveyance of her real estate, or bar 
her right of dower in her husband's real estate.® The only way 



^ Arkansas : Shryock v. Cannon, 39 
Ark. 434; Little v. Dodge, 32 Ark. 453. 
California: Muir v. Galloway, 61 Cal. 
498 ; Leonis v. Lazzarovich, 55 Cal. 52 ; 
Goode V. Smith, 13 Cal. 81 ; Ewald v. 
Corbett, 32 Cal. 493. IllinoiB : Coleman v. 
Billings, 89 111.183; Schroderi;. Keller, 
84 ni. 46; Hughes v. Lane, 11 111. 123, 
50 Am. Dec. 436; Mason v. Brock, 12 
111. 273, 52 Am. Dec. 490. Iowa : Rey- 
nolds V. Kingsbury, 15 Iowa, 238. Ken- 
tnoky: Barnett v. Shackleford, 6 J. J. 
Marsh. 532, 22 Am. Dec. 100 ; Martin v. 
Davidson, 3 Bush, 572 ; Fribble v. Hall, 13 
Bush, 61. Maryland: Grove v. Todd, 41 
Md. 633, 20 Am. Rep. 76 ; Johns v. Rear- 
don. 1 1 Md. 465 ; Steffey v. Ste£fey, 19 Md. 
5. Mississippi : Allen v. Lenoir, 53 Miss. 
321 ; Bernard v. Elder, 50 Miss. 336. MiB- 
■onri : Wannell v. Rem, 57 Mo. 478 ; 
Chauvin r. Wagner, 18 Mo. 531 ; Burnett 
V. McCluey, 78 Mo. 676 ; Krieger v. Crock- 
er, 118 Mo. 531, 24 S. W. Rep. 170. New 
Jersey : Thayer v. Torrey, 37 N. J. L. 339 ; 
Den V. Geiger, 9 N. J. L. 225. Kew York : 
Doe V. Howland, 8 Cow. 277, 18 Am. Dec. 
445; Martin w. Dwelly, 6 Wend. 9, 21 
Am. Dec. 245 ; Van Nostrend i\ Wright, 
Hill & Den. 260; Meriam v. Harsen, 2 
Barb. Ch. 232. Korth Carolina : Den v. 
Lewis, 8 Ired. 30, 47 Am. Dec. 338. North 
Dakota and South Dakota: Wamhole v. 
Foote, 2 Dak. 1, 2 N. W. Rep. 1. Ohio: 
Purcell ». Goshom, 17 Ohio, 105, 49 Am. 
Dec. 448; Chesnnt v. Shane, 16 Ohio, 
599, 47 Am. Dec. 887 ; Dengenhart v, 
Cracraf t, 36 Ohio St. 549. FennsylTania : 
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Spencer v. Reese, 165 Pa. St. 158, 30 AtL 
Rep. 722 ; Jourdsn v. Jourdan, 9 Serg. & 
R. 268, 11 Am. Dec. 724; Waison v. 
Bailey, 1 Binn. 470, 2 Am. Dec. 462; 
Evans r. Commonwealth, 4 Serg. & R. 
272; Thompson ». Morrow, 5 Serg. & 
R. 289; Watson v. Mercer, 6 Serg. & 
R. 49; Barnet v, Barnet, 15 Serg. & 
R. 72; Trimmer v. Heagy, 16 Pa. St. 
484; Glidden v. Strupler, 52 Pa. St. 
400; Graham v. Long, 65 Pa. St 383. 
Tennessee: Laird v. Scott, 5 Heisk. 314; 
Henderson v. Rice, 1 Coldw. 223 ; Currie 
V, Kerr, 11 Lea, 138. Texas: Loouey i7. 
Adamson, 48 Tex. 619; Johnson v. Tay- 
lor, 60 Tex. 360. Virginia: Grove v. 
Zumbro, 14 Gratt. 501 ; Hairston v. Ran- 
dolphs, 12 Leigh, 445. West Virginia: 
Pickens w. Knisely, 29 W. Va. 1, 6 Am. 
St. Rep. 622. 

But of course, under statutes which do 
not n'quire a separate exumiuniion of a 
married woman, and under which she may 
convey her separate property in the same 
manner as if she were unmarried, the cer- 
tificate of acknowledgment is not an es- 
sential part of her conveyance. Hawes o. 
Mann, 8 Biss. 21 ; Wedel v. Herman, 59 
Cal. 507 ; Terry v. Eureka College, 70 HI. 
236 ; Ho(ran v. Hogan, 89 111. 427. 

2 § 1109. 

» Martin ». Dwelly, 6 Wend 9, 21 Am. 
Dec. 245. "This disability is supposed 
to be founded in the principle tbat the 
separate legal existence of the wife is 
suspended during the marriage, and is 
strengthened by the consideration that^ 
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in which she oould convey was by uniting with her husband in 
levying a fine. The provision of law, that a married woman in 
iiiuking a conveyance of her land should acknowledge the deed 
upon a private examination apart from her husband, was designed 
as a substitute for the proceeding at common law by fine and 
recovery, whereby the rights of the wife, on the one hand, should 
be guarded, and on the other a sure, indefeasible, and unques- 
tionable transfer of her right secured.^ The act of taking and 
certifying the acknowledgment of a married woman under these 
statutes is in the nature of a judicial act.^ 

1183. The examination must be personal. The married 
woman cannot be represented by another; she cannot make the 
acknowledgment through an attorney,^ but it may be made 
through an interpreter when necessary.* 

The certificate must declare the identity of the married woman 
making the acknowledgment in the same manner as if she were 
sole.^ 



from the natare of the coDnection, there 
is dADger that the influence of the hus- 
band maj be improperlj exerted for the 
parpose of forcing the wife to part with 
her rights in his favor. The law, there- 
fore, coni>iders anj snch deed or convey- 
ance as the act of the husband only, aU 
tboogh the wife may have united in it, 
and restrains its operation to the hna- 
hand'a interest in the premises, and gives 
to it the same effect as though he alone 
had executed the conveyance." Per Suth- 
erland, J. 

1 Kerr v. Russell, 60 111. 666, 670, 18 
Am. Bep. 634, per Breese, C. J. In Hen- 
derson 9. Smith, 26 W. Va. 829, 833, 53 
Am. Rep. 139, Snjder, J., says : " By the 
eommon law a married woman could not, 
bj joining her husband in a deed, divest 
hertieif or those claiming under her of her 
own estate. In process of time, however, 
fines and recoveries were introduced for 
this purpose, and by them the rights of 
the wife might he successfully transferred. 
Bat, lo prevent imposition npon her, it 
Was subs^riuently provided by stitute that 
when Ajeme covert was one of the parties 
to a fine she should be privily examined, 
and, if she refused her assent, the fine 



could not be levied ; that, while the privy 
examination was positively enjoined by 
the statute, yet, if the wife was allowed 
to acknowledge the fine without such ex- 
amination, she was nevertheless bound 
by it, for it was held to be a judicial pro- 
ceeding, the record of which could not be 
contradicted except for a fraud in the 
con usee, whom equity in snch ca^e con- 
sidered a trustee for her. Snch was the 
law in England when this country was 
first settled, and for a long time there- 
after. Early in the history of Virginia 
a deed, accompanied by a privy exami- 
nation of the wife, was made a substitute 
for the fine, and was given by statute the 
same effect." 

s Henderson v. Smith, 26 W. Va. 829, 
833, 53 Am. Rep. 139 ; Pickens v. Knise- 
ly, 29 W. Va. 1, 11 S. E. Rep. 932, per 
Green, J. 

' Wambole v, Foote, 2 Dak. 1 ; Daw- 
son r. Shirley, 6 Blackf. 531. 

 Norton v. Meader, 4 Sawyer, 603 ; 
Waltee v. Weaver, 57 Tex. 569 ; De Arnaz 
V. Escandon, 59 Cal. 486. 

6 Lindley v. Smith, 46 HI. 523; Gove v. 
Gather, 23 111. 634, 76 Am. Dec. 711 ; 
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1184. Thougrh a statute makes it indispensable that the 
deed should be acknowledged by both husband and wife,^ it is 
not indispensable that they both acknowledge at the same time 
and place or before the same officer, or that their acknowledg- 
ment should be certified by a single certificate.^ If the wife 
acknowledged the deed before the husband acknowledges, he can 
render her every needed protection by himself refusing to sign 
and acknowledge the deed. If he acknowledged it first, he ac- 
knowledged it as a deed to be executed by both. Of course the 
deed is not binding upon the wife until it is executed by the hus- 
band.^ 

In North Carolina the wife's acknowledgment, taken upon a 
private examination, must follow, in the order of time, the hus- 
band's acknowledgment.^ 

1185. It must clearly appear from the certifloate that the 
married woman was examined separately and apart from her 
husband.^ It cannot be concluded that she was so examined 



Garnier v, Bariy, 28 Mo. 438 ; ReynoldB 
V. KiDgsbary, 15 Iowa, 238. 

1 L'Engle v. Reed, 27 Fla. 345, 9 So. 
Rep. 213. 

a Lineberger v, Tidwell, 104 N. C. 506, 
10 S. E. Rep. 758; Wynne v. Small, 102 
N. C. 133, 8 S. E. Rep. 412. 

> Ludlow V. O'Neil, 29 Ohio St. 181 ; 
Cahall V, Citizens' Mat. Building A880.61 
Ala. 232. 

 Lineberger v. Tidwell, 104 N. C. 506, 
10 S. E. Rep. 758 ; McGlennery v. Miller, 
90 N. C. 215 ; Southerland v. Hunter, 93 
N. C. 310; Ferguson t;. Kinsland, 93 N. 
C. 337. 

^ Arkansas : Shryock v. Cannon, 39 
Ark. 434; Stillwell t;. Adams, 29 Ark. 
346. Not required in conveyance of wife's 
separate property since Const, of 1874. 
Stone V. Stone, 43 Ark. 160. California: 
Muir V. Galloway, 61 Cal. 498 ; Kendall 
V. Miller, 9 Cal. 591. Colorado : Nippel v. 
Hammond, 4 Colo. 211. Florida : Hartley 
V. Ferrell, 9 Fla. 374. niinois : Lyon v. 
Kain, 36 111. 362 ; Garrett v. Moss, 22 111. 
363; Trustees v, Davidson, 65 111. 124. 
Since act of 1869 a separate examination 
not required. Spurgin v. Traub, 65 III. 
170. Indiana : Jordan v. Corey, 2 Ind. 
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385, 52 Am. Dec. 516; Pardan o. Dobes* 
berger, S Ind. 389. Not now required. 
Kentucky: Philips v. Green, 3 A. K. 
Marsh. 7, 13 Am. Dec. 124. Midhigan: 
Dewey v. Campau, 4 Mich. 565. A sep- 
arate examination not now required. 
Minnesota : Edgerton v, Jones, 10 Miun. 
427. Not now required. Ttf iiiarippi : 
Kenneday V. Price, 57 Miss. 771; Willis 
v. Gattman, 53 Miss. 721 ; Warren v. 
Brown, 25 Miss. 66, 57 Am. Dee. 191. 
Not now required. Miasouri : Bagby i;. 
Emberson, 79 Mo. 139 ; Krieger v. Crocker, 
118 Mo. 531, 24 S. W. Rep. 170. Not 
now required. R. S. 1889, § 2408 ; Webb 
V. Webb, 87 Mo. 540. Kew Jersey: 
Thayer v. Torrey, 37 N. J. L. 339; 
Armstrong v. Ross, 20 N. J. Eq. 109; 
Marsh v. Mitchell, 26 N. J. Eq. 497. 
Hew York: Albany Ins. Co. v. Bay, 4 
N. Y. 9, 19; Dennis v. Tarpenny, 20 
Barb. 371 ; Elwood v. Klock, 13 Barb. 50. 
But a separate examination not required 
since 1849. Allen v. Reynolds, 4 Jones 
& S. 297. North Carolina : Den v. Ash- 
bee, 9 Ired. 353 ; Askew i;. Daniel, 5 Ired. 
Eq. 321 ; Clayton v. Rose, 87 N. C. 106. 
North Dakota, South Dakota: Wambole 
V. Foote, 2 Dak. 1, 2 N. W. Rep. 239 
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from a statement that she voluntarily consented, for it might be 
that she consented in the presence of her husband, and such a 
consent does not satisfy the law.^ But if it is stated that she 
was examined ** separate and apart," it is not material that other 
words of the prescribed form are omitted, such, for instance, as 
** out of the presence," ^ •' without the hearing," ^ or " privily."* 

1186. An examination '^ separate and apcui; " from the hus- 
l>and means an examination out of his presence, so that he 
cannot communicate with the wife by word or look or motion,^ 
and cannot see or hear any indication of unwillingness on her 
part to execute or acknowledge the instrument.^ But if the 
examination is " apart " it is " separate." The words mean sub- 
stantially the same thing, and therefore a certificate is not ren- 
dered invalid by the omission of one of these words.^ 

1187. Compliance with this requirement must be substan- 

Ohio : Kilbonrn p. Fury, 26 Ohio St. 153 ; opportiuity of disclosing her mind to the 

Barton v. Morris, 15 Ohio, 408. Not now magistrate out of the presence of her has- 

reqnired. Oregon : Hartj v. Ladd, 3 Ore- band. The act, therefore, directs this ex- 

gon, 353. FennfljlTaaia : Jonrdan v. Jonr- amination of the wife to be separate and 

dan, 9 S. & R. 268, 11 Am. Dec. 724 ; Grar apart from the husband ; itnd in this the 

ham V. Long, 65 Pa. St. 383 ; McCandleas magistrate has no discretion, lie has no 

r. Engle, 51 Pa. St. 309. Tannenee : £1- right to say that the consent uas volon- 

lett V. Richardson, 9 Bax. 293 ; McCal- tary unless the husband and wife were sep- 

1am p. Peiigrew, 10 Heisk. 394. Texas: arate, and that they were separate must 

Rice V. Peacock, 37 Tex. 392. Vermont: appear on the face of the certificate, and 

Pratt 9. Battels, 28 Vt. 685. Not now not otherwise." Joardan v. Jonrdan, 9 

required. Vixginia : First Nat. Bank v, S. & R. 268, 11 Am. Dec. 724, 726, per 

Paul, 75 Va. 594, 40 Am. Rep. 740; Tilghman, C. J. 

Brjan u. Stump, 8 Gratt. 241, 56 Am. ^ i>eery v. Cray, 5 Wall. 795; Nippel 

Dec 139. A separate examination is not v. Hammond, 4 Colo. 21 1. 

BOW required. West Virginia : Laugh- > Muir v, Galloway, 61 Cal. 498 ; Par- 

lin V. Fream, 14 W. Va. 322; Linn v, dun t;. Dobesber^er, 3 Ind. 389. See, 

Patton, 10 W. Va. 187. Wiseonflin: Not however, Butterfield v. Beale, 3 Ind. 

required since act of 1 S.'iO. Haves o. Frey, 302. 

54 Wis. 503, 1 1 N. W. Rep. 695. * Coombs v. Thomas, 57 Tex. 321 ; 

In a few cases, however, it has been held Dennis v, Tarpenny, 20 Barb. 371 ; Thayer 

that, although a statute required a separate v. Torrey, 37 N. J. L. 339 ; Love v. Tay- 

examination, if it did not expressly require lor, 26 Miss. 567 ; Kenneday i^. Price, 57 

a certification of this fact, the certificate is Miss. 771; Skinner r. Fletcher, 1 Ired. 

good although it does not show this fact, it 313. Contra, however, Warren v. Brown, 

being presumed that the officer did his duty. 25 Miss. 66, 57 Am. Dec. 191 ; Sibley v. 

Rii£fner r. McLenan, 16 Ohio, 639; Cole- Johnson, 1 Mich. 380. 

man ». Billings, 89 111. 183 ; Stevens o. ^ Belo u. Mayes, 79 Mo. 67. 

Doe, 6 Blackf. 475. And see Kavanaght;. > McCandless v. Engle, 51 Pa. St. 309. 

Day, 10 R. 1. 393, 14 Am. Rep. 690. ' ^q]q ,;, Mayes, 79 Mo. 67. See, con- 

1 ** And it is difficult for the law to pro- tra, Dewey r. Campan,4 Mich. 565 ; Rice 

tect her further than by giving her an v. Peacock, 37 Tex. 392. 
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tifiklly shown by the certificate. It cannot be proved by puioT 
when the certificate fails to show it,^ nor can it be implied from 
doubtful expressions in the certificate.^ On the other hand, when 
the certificate is in due form, it cannot be shown by parol evi- 
dence, in the absence of fraud participated in by the grantee, 
that the wife was not examined separate and apart from her 
husband.^ 

But a substantial, as distinguished from a literal, compliance 
with the statute is all that is required.^ 

The certificate must show that tlie privy examination preceded 
the acknowledgment. Therefore a certificate which states that 
the husband and wife acknowledged the deed, and then that the 
wife, being privily examined, and having the writing explained 
to her, '^ declared that she had willingly executed the same, and 
does not wish to retract it," is not sufficient.^ 

1188. Deed ^^ folly explained " or ^' contents made known/* 
— A certificate of separate examination which fails to show that 
the deed was " fully explained " or '* contents made known," as 
provided by statute, is fatally defective.® A statement that the 
deed was read to the married woman is not in substance the 
same as the statement that it v^^^ fully explained to her.'' A cer- 



1 Elliott v. Peiraol, 1 Pet. 328 ; Joardan 
V. Jourdan, 9 S. & R. 268, 1 1 Am. Dec. 
724 ; First Nat. Bank v, Paul, 75 Va. 594, 
40 Am. Rep. 740 ; Harty v. Ladd, 3 Oreg. 
353. 

' Hockman v. McClanahan, 87 Va. 33, 
12 S. £. Rep. 230. 

s See §§ 1196-1216. 

^ Keonedaj v. Price, 57 Miss. 771 ; John- 
ston V, Wallace, 53 Miss. 331, 24 Am. 
Rep. 699. 

* Hockman v. McClanahan, 87 Va. 33, 
12 S. £. Rep. 230 ; Blair v. Say re, 29 
W. Va. 604,615, 2 S. E. Rep. 97 ; Laidley 
». Land Co. 30 W. Va. 505, 51 1, 4 S. E. 
Rep. 705. 

^ Alabama : Roney >«. Moss, 76 Ala. 
491. California: Hutchinson v Ains- 
worth, 63 Cal. 286 ; Pease i;. Barbies, 10 
Cal. 436. Iowa : O'Fcrrall v. Simplot, 4 
Greene, 162, 4 Iowa, 381. Kentucky: 
Moorman v. Board, 11 Bush, 135. The 
use of the word " understandingly," ur its 
equivalent, when required by statute, is 
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essential. Anderson v. Bailey, 1 1 Ileisk. 
29; Wright v, Dufield, 2 Bax. 218. 
KlBaouri: Burnett v. McCluey, 78 Mo. 
676; Bagby v. Emberson. 79 Mo. 139. 
North Dakota and South Dakota : Wam- 
bole V. Fooie, 2 Dak. 1, 2 N. VV. Rep. 239. 
Pennsylvania: Barnct i^. Barnet, 15 S. & 
R. 72, 16 Am. Dec. 516 ; Miller v. Went- 
worth, 82 Pa. St. 280 ; Hombeck v. Mut. 
&c. Asso. 88 Pa. St. 64 ; Spencer t;. Reese, 
1 65 Pa. St. 158, 30 Atl. Rep. 722. Tezaa : 
Ruleman v. Pritchett, 56 Tex. 482 ; Bur- 
kett V. Scarborough, 59 Tex. 495 ; Hayden 
V. Moffat, 74 Tex. 647, 12 S. W. Rep. 820 ; 
Norton v. Davis, 83 Tex. 32, 18 S. W. Rep. 
430 ; Johnson v. Taylor, 60 Tex. 360. Vir- 
ginia : Boiling v. Teei, 76 Va. 487 ; Hair- 
ston 7'. Randolphs, 12 Leigh, 445. West 
Virginia: Tavenner v. Barrett, 21 W. Va. 
656. 

" Watson V. Michael, 21 W. Va. 668. 
A certificate by the officer that " she was 
examined and interrogated by me touch- 
ing the same " is not sufficient under a 
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tificate wbich shows that the explanation was made before the 
privy examination is fatally defective. The explanation must be 
during such examination and as a part of it.^ 

The acknowledgment must be after the privy examination and 
explanation, and a certificate which shows that the husband and 
wife acknowledged the deed, and then that the wife, being privily 
examined, and having the writing explained to her, declared that 
she had willingly executed the same, is insufficient.^ No pre- 
sumption of knowledge of the contents of a deed, on the part of 
a married woman, arises from the fact of her executing it.^ 

statQte requiriog the certificate to state writing mu»t be explained to her: these are 
thai a *' full expUnation " of the deed prerequisite. And after this the wife roust 



made to her. Range v. Sabin (Tex. (1) acknowledge the deed to be her act; (2) 

CiT. App.), 30 S. W. Rep. 568. declare that she did willingly execute it; 

1 Watson V, Michael, 21 W. Va. 568 ; and (S) that she does not now wish to re- 

McMuUen v. Eagan, 21 W. Va. 233 ; tract it. If she does not, under these cir- 

Laidley p. Knight, 23 W. Va. 735. In cumstances, acknowledge it to be her act, 

Kentoeky, however, although the law and declare that she willingly executed it, 

directs the officer to explain the deed to then the law will regnrd the execution as 

the wife separate and apart from her involuntary and as under compulsion, and 

husband, it is not indispensably necessary she is not bound. ... In this case there 

that it shoald be so explained in order to has been no acknowledgment by the wife 

make it valid. It is the information as to of the act, after privy examination and 

the contents and legal effect of the in- explanation ont of the presence of her 

strament, and not the time, place, and husband, unless we can hold that a decln- 

mode in which it is imparted, nor the per- ration that she did execute willingly can 

■on who imparts it, that constitntes the be held to be such acknowledgment. But 

essence of the requirement. Moorman v. the statute requires that there shall be 

Board, 1 1 Bush, 135 ; Gregory v. Ford, both, not either ; and both are distinctly 

5 B. Mon. 471. repeated in the statute which requires 

^ In KiMOiixi the statute does not re- recordation of the deed of a married 

qaire a private explanation of the con- woman. This question, upon the surface 

tents of the deed. Belo v, Mayes, 79 Mo. and in the abstract, appears to be one 

67 ; Webb v. Webb, 87 Mo. 540. Nor is containing but little substance ; but when 

it reqnisiie that the information as to the considered in connection with the statute, 

contents of the deed be imparted by the it is a question whether the statute has 

officer. Drew v, Arnold, 85 Mo. 128. In been complied with. The statute direct. 

Ohio, under the statute of 1818, although ing an acknowledgment after privy ex- 

the officer was required to read or other- amination, and the acknowledgment being 

wise make known to the wife the contents in this case before such privy examina- 

of the deed, it was not essential that he tion, to hold this certificate good would 

•honld certify that he had done so. Card be to disregard this requirement of the 

r. Patterson, 5 Ohio St. 319 ; Chesnut v. law, which we are not authorized to do." 

Shane, 16 Ohio. .599,47 Am. Dec. 387. So See, also, Blnir v. Sayre, 29 W. Va. 604, 

in Indiana : Stevens v. Doe, 6 Blackf. 475. 2 S. E. Hep. 97 ; and Laidley v. Land Co. 

In Hockman v. McClanahan. 87 Va. 33, 30 W. Va. 505, 511, 4 S. E. Rep. 705. 
12 S. E. Rep. 230, it is said to like effect : > Pease r. Barbiers, 10 Cal. 436 ; Naiitz 

"The examination must be privy; the v. Bailev, 3 Dana, 111. 
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1189. Immaterial omissions and errors. — In a certificate of 
acknowledgment by a married woman, the omission of the word 
*' known,*' in the phrase " the contents of said indenture being 
first made fully known to her," is not a material omission, because 
the certificate as written clearly implies that the contents were 
communicated to her.^ The omission of the word " fully " in the 
phrase " fully known " is not a material one.^ 

The statement that the married woman making the acknow- 
ledgment ^*' fully understands the contents of said deed " is not 
equivalent to the requirement that the contents shall be ^^ fully 
explained to her." * 

A certificate of acknowledgment by a married woman which 
is formal in every respect except that instead of stating that the 
contents and meaning of the deed were explained to her, it 
recited that the contents and meaning of her husband were ex- 
plained to her, is sufficient, for it is clear from the whole certificate 
what was meant, and that the use of the wrong word was a mere 
clerical error.* 

1190. Willingly executed the sajne. — These words, or words 
of equivalent import, are essential to the validity of a certificate 
when required by statute.^ The fact that the certificate shows 



^ Hombeck v. Matnal Build. & L. Asso. 
88 Pa. St. 64. 

' Hartshorn v. Dawson, 79 Dl. 108. 

> Langton v. Marshall, 59 Tex. 296. 
But see Thomas v. Meier, 18 Mo. 573; 
Bateman, Petitioner, 11 R. I. 585. 

* Calumet, &c. Dock Co. v. Russell, 68 
ni. 426. 

* Laughlin v. Fream, 14 W. Va. 322 ; 
Lef twich v. Neal, 7 W. Va. 569 ; Pickens 
V. Kni'^ely, 29 W. Va. 1, 6 Am. St. Rep 
622; Baitlett v, Fleming, 3 W. Va. 163 
Boiling V, Teel, 76 Va. 487 ; D -nnis v 
Tarpenny, 20 Barb. 371 ; Loudon 
Blythp, 27 Pa. St. 22 ; Bagby v. Ember 
son, 79 Mo. 139 ; Little v. Dodge, 32 Ark 
453; Tubbs v. Gatewood, 26 Ark. 128; 
Stillwell V. Adams, 29 Ark. 346 ; Chaflfe 
V, Oliver, 39 Ark. 531 ; Jones v. Lewis, 8 
Ired. 70, 47 Am. Dec. 338; Wambole 
17. Foote, 2 Dak. 1, 2 N. W. Rep. 239; 
Garrett v. Moss, 22 111. 363 ; Hayden r. 
Moffat, 74 Tex 647, 12 S. W. Rep. 820; 
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Smith V. Elliott, 39 Tex. 201 ; Belcher v. 
Weaver, 46 Tex. 293, 26 Am. Rep. 267 ; 
Blackburn v. Pennington, 8 B. Mon. 
217. 

Under a statute of Kentucky, in some- 
what different terms, it was held that the 
declaration that she did not wish to re- 
tract was equivalent to a declaration that 
she wished the deed to stand, and that she 
freely acknowledged the execution of ir. 
Gill r. Fauntleroy, 8 B. Mon. 177. In 
Alabama a statutory form of acknowledg- 
ment by a wife to a conveyance of home- 
stead was *' that she signed the same of 
her own free will and accord, and withont 
fear, constraint, or threats on the part of 
the husband ; *' and it was held that the 
omission of the word " threats " rendered 
the certificate insufficient and invalid. 
Motes V. Carter, 73 Ala. 553. Under this 
statute the word '* persuasion " is not 
a substantial substitute for the word 
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that the married woman acknowledged a deed to be her act does 
not imply that she willingly executed it ; nor does the stiitemeut 
that she does not wish to retract what she has done necessarily 
imply that she willingly executed the deed. *' Here is the ex- 
press provision of the statute requiring her declaration that she 
willingly executed the deed and does not wish to retract it. . . . 
The legislature does not seem to have regarded these phrases as 
being of the same import, and the rules of interpretation require 
that the courts shall give effect to every part of the act." ^ 

1191. Under a statute requiring that the ^' execution " of 
the deed ahall be aoknowledfired, an acknowledgment that the 
deed was ** signed " has been held insuflBcient.^ 

But there is stronger authority that the word " signed " is in 
such case equivalent to ^^ executed," and that its use in place of 
the latter word does not vitiate the certificate.^ 

1192. The omission of the words ^' freely " and ^^ voluntsr 
lily '' is immaterial when the certificate shows that she acknow- 
ledged that she executed the deed ^^ without any fear, threats, or 
compulsion " on the part of her husband, and upon an examina- 
tion separate and apart from him.^ It was the purpose of the 
statute relating to acknowledgments by married women to pro- 
tect them against the undue influence of the husband. If the 



'* threau." Daoiels v, Lowerj, 92 Ala. 519, 
S So. Rep. 352. 

Words of equivalent import. Dan das v. 
Hitchcock, 12 How. 256; Battin v. Bige- 
low, 1 Pet. C. C. 452 ; Allen v. Lenoir, 53 
Miss. 321 ; Bernard o. Elder, 50 Miss. 
336 ; Little v. Dodge, 32 Ark. 453 ; Tabbs 
p. Gate wood, 26 Ark. 128; Chaffe v. Oli- 
▼er,39 Ark. 531 ; Dennis v. Tarpenny, 20 
Barb. 37 1 ; Meriam v, Haraen, 2 Barb. 
Ch. 232 ; Ooode v. Smith, 13 Cal. 81 ; 
Belcher v. Weaver, 46 Tex. 293, 26 Am. 
Rep 267 ; Edmondson i;. Harris, 2 Tenn. 
Ch. 427 ; Den ». Ferebee, 9 Ired. L. 312; 
Bensiroer p. Fell, 35 W. Va. 15, 12 S. E. 
Rep. 1078. See, however, for instances 
of fatal omissions or substitutions, Hen- 
derson V. Hice, 1 Coldw. 223 ; Hawkins 
0. Borress, 1 Harr. & J. 513 ; Alabama 
L. Ins. Co. 9. Bojkin, 38 Ala. 510 ; Boy- 
kin V. Rain, 28 Ala. 332, 65 Am. Dec. 
349. 



1 Leftwich v, Neal, 7 W. Va. 569. 

* Edwards v. Thom, 25 Fla. 222, 5 So. 
Rep. 707 ; Kendrick v. Latham, 25 Fla. 
820, 6 So. Rep. 871 ; L'Engle v. Reed, 27 
Fla. 345, 9 So. Rep. 213. 

« Bensimer v. Fell, 35 W. Va. 15, 12 
S. E. Rep. 1078 ; Pickens v. Knisely, 29 
W. Va. 1, 11 S. E. Rep. 932; Stuart v. 
Dutton, 39 III. 91 ; Jacoway v. Gault, 20 
Ark. 190, 73 Am. Dec. 494. 

* Allen V, Lenoir, 53 Miss. 321 ; Love v, 
Taylor, 26 Miss. 567 ; Belcher i'. Weaver, 
46 Tex. 293, 26 Am. Rep 267. Where a 
certificate stated that the wife " freely and 
Tolnntarily,'* with "fear or compulsion on 
the part of her said husband, signed same," 
but it appeared from the general sense 
and meaning of the certificate that the 
word "without" was intended, instead of 
"with," the certificate was held to be 
sufficient. Durst v. Daugherty, 81 Tex, 
650, 17 S.W. Rep.388. 
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words used, by fair intendment, imply that ber execution of the 
deed was " voluntary " and " free," the requirements of the stat- 
utes are satisfied. The words " without any fear, threats, or com- 
pulsion " import that the conveyance has been made unbiassed by 
him.^ 

The entire omission of the words " without fear " has been held 
to invalidate the acknowledgment.^ 

The omission of the word " threats " is not supplied by the 
word "persuasion,*' and such certificate is fatally defective.* 

1193. A statute which directs that a married woman shall 
upon a private examination acknowledge the deed " to be her 
act " is substantially met by a certificate that the husband and 
wife severally acknowledged the deed, and that the wife upon 
private examination "declared that she had willingly signed, 
sealed, and delivered the same, and that she wished not to retract 
it." * The omission of the words " her act and deed " is immate- 
rial where there is an acknowledgment by a married woman that 
she willingly executed the deed.^ But a statement that a mar- 
ried woman " acknowledged the same freely and willingly" is 
not a substantial compliance with a statute requiring a certificate 
that " she acknowledged such instrument to be her act and deed, 
and declared that she had willingly signed the same." ® 

1194. For the purposes therein expressed. — These words 
are material when prescribed by statute for the certificate of 
acknowledgment of a married woman." The requirement may, 
however, be satisfied by the use of equivalent words.^ 

In case it is provided that in order to relinquish dower it shall 
be stated in the certificate of acknowledgment that she relin- 
quishes dower, the omission to state this is fatally defective, and 
insuflBcient to release her dower rights.® 



1 Bernard v. Elder, 50 Miss. 336 ; Shal- 
ler V. Brand, 6 Binn. 435. 

2 Boykin v. Rain, 28 Ala. 332. 

> Daniels v. Lowery, 92 Ala. 519, 8 So. 
Rep. 352. 

* Solyer v. Homanet, 52 Tex. 562. 

* Soljer V. Komanet, 52 Tex. 562 ; Sta- 
art V. Dntton, 39 111. 91. 

« Hayden v, Moffatt, 74 Tex. 647, 12 
8. W. Rep. 820, 15 Am. St. Rep. 866. 
See Rorer v. Roanoke Nat. Bank, 83 
Va. 589, 4 S. E. Rep. 820 ; Clinch Riv. 
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Veneer Co. v. Kurth, 90 Va. 137, 19 S. E. 
Rep. 878. 

7 Sbryock v. Cannon, 39 Ark. 434; 
Carrie v. Kerr, 1 1 Lea, 138. 

s Davis t;. Bogle, 11 Heisk. 315. 

» Thomas v. Meier, 18 Mo. 573 ; Lind- 
ley V. Smith, 46 111. 523 ; Becker r. Quigg, 
54 111. 390. If such relinquishment i*« 
contained in a married woman's deed of 
her own land, it is rejected as surpluKa<;c, 
and the acknowledgment is not vitiated. 
Stuart V. Dutton, 39 III. 91 ; Stuart r. 
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1195. Does not wish to retract. — Under a statute providing, 
as a part of the eertificatf of acknowledgment by a married 
woman, that she *' does not wisli to retract " her execution of the 
conveyance, the omission of tliis statement makes the certificate 
fatally defective, unless words of equivalent import are used ; ^ 
bat it has been held that the omission is supplied by the use 
of equivalent words, such as that ^^ she still voluntarily assents 
thereto." « 

The same rule applies to the phrase ^^ is still satisfied there- 
with." 8 

X. Conclusiveness of CertificaUs. 

1196. There is a presumption, generally conclusive, in favor 
of the truth of the certificate, when this substantially conforms 
with the statutory requirements. It is an ofiScial act, done under 
the obligation of an ofiicial oath, and protected by the presump- 
tions the law necessarily indulges in favor of the acts of its own 
officers. The burden of proof is on those who assail the verity 
of the certificate, and it can be successfully impeached only by 
clear and convincing evidence that fraud or imposition was prac- 
ticed, or that the deed was not executed by the grantor, when 
the issue is limited to the fact of execution.* There are some 

Ramsey, 26 III. 97 ; Tourville ». Pieraon, Davis ». Agnew, 67 Tex. 206, 2 S. W. 

39 III. 446 ; Hartley v. Ferrell, 9 Fla. Rep. 43, 376 ; Belcher v. Weaver, 46 Tex. 

.174; Stone v. Montgomery, 35 Miss. 63; 293,26 Am. Rep. 267; Marphy v. Rey- 

Chanvin v. Wagner, 18 Mo. 531, 546; naud. 2 Tex. Civ. App. 470, 21 S. W. Rep. 

Perkins f. Carter, 20 Mo. 465. Contra^ 991 ; Norton v, Davis, 83 Tex. 32, 1 8 S. W. 

Lane v. Dolick, 6 McLean, 200. In case Rep. 430 ; Freeman v, Preston (Tex. Civ. 

the land conveyed is in part owned by the App.), 29 S. W. Rep. 495 ; Landers v. Bol- 

hosband and in part by the wife, and she ton, 26 Cal. 548. In Hughes v. Lane, 1 1 

makes a single acknowledgment relin- 111. 123, it was held that it was not neces- 

qaivhing her dower, this clause will be held sary to recite thi« in the certificate, 

applicable to all lands in which she hns ^ Norton v. Davis, 83 Tex.* 32, 18 S. 

dower ; and, as to the lands she owned in W. Rep. 4')0. 

fee, the clause will be held to be surplus- • Ward v. Mcintosh, 12 Ohio St. 231. 

a.-e. Barker r. Circle, 60 Mo. 258.  Shelton r. Aultman & T. Co. 82 Ala. 

* Bateman. Petitioner, 11 R. I. .^85 ; 315, 8 So. Rep. 232 ; Downing v. Blair, 75 

Grove v. Zumbro, 14 Gratt. 501 ; McMul- Ala. 216 ; Barnett v. Proskauer, 62 Ala. 

len r. Ragan, 21 W. Va. 233 ; Uftwich 486, 487, per Brickell, C. J. ; Calumet, 

r. Neal, 7 W. Va. 569 ; Linn v. Patton. 10 &c. Dock Co. v. Russell, 68 111. 426 ; 

W. Va. 187; Boiling r. Teel, 76 Va. Lickmon v. Hardine, 65 HI. 505; War- 

487 ; La Boorgeoise v. McNamara, 5 Mo. rick i;. Hull, 102 111. 280 ; Dikeman t;. 

App. 576 ; Chaavin r. Wagner. 1 8 Mo. Arnold, 78 Mich. 455, 44 N. W. Rep. 407 ; 

531 ; Roleman v. Pritchett, 96 Tex. 482 ; Honrtienne v. Schnoor, 33 Mich. 274 ; 
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decisions which hold that, while the certificate is not condusiye 
but only prima facie evidence, it is very strong evidence that the 
deed was executed as certified in the acknowledgment ; ^ but the 
great weight of authority is that the certificate is conclusive of 
the facts recited, in the absence of an allegation and proof of 
fraud, imposition, or duress.^ 



Johnson v. Van Velsor, 43 Mich. 209, 5 
N. W. Rep. 265 ; Borland v. Walrath, 33 
Iowa, 130; Bailey v, Landingham, 53 
Iowa, 722, 6 N. W. Rep. 76; Holt ». 
Moore, 37 Ark. 145 ; Banning v. Banning, 
80 Cal. 271, 22 Pac. Rep. 210; Grant i;. 
White, 57 Cal. 141 ; Addis v. Graham, 88 
Mo. 197 ; Riecke v. Westenhoff, 10 Mo. 
App. 358 ; Carr v. Frick Coke Co. 1 70 Pa. 
St. 62, 32 Atl. Rep. 656. 

1 Conneotioat : Linslej v. Brown, 13 
Conn. 192; Smith v. Ward, 2 Root, 378, 
1 Am. Dec. 80. niinois: Blackman v. 
Hawks, 89 111.512; McPherson v. San- 
born, 88 ni. 150; Crane v. Crane, 81 111. 
165. Iowa: Bailey v. Landingham, 53 
Iowa, 722, 6 N. W. Rep. 76 ; Van Orman 
V. McGregor. 23 Iowa. 300 ; Morris v. 
Sargent, 18 Iowa, 90; Herrick v. Mus- 
grove, 67 Iowa, 63, 24 N. W. Rep. 594. 
Kansaa : Gabbey v. Forgens, 38 Kans. 62, 
15 Pac. Rep. 866. Kentucky: Ford v. 
Teal, 7 Bush, 156 ; Woodhead v. Foulds, 
7 Bush, 222. Some of these cases will 
be found on examination to involve ques- 
tions of fraud, imposition, or duress, or 
the certificates fail to meet the statutory 
requirements. Hichigan : Dewey v. Cam- 
pan, 4 Mich. 565 ; Hourtienne r. Schnoor, 
33 Mich. 274; Camp v. Carpenter, 52 
Mich. 375, 18 N. W. Rep. 113; Johnson 
r. Van Velsor, 43 Mich. 208, 5 N. W. Rep. 
265. Miimeiota : Dodge v. Hollinshead, 
6 Minn. 25. 80 Am. Dec. 433 ; Edgerton 
V. Jones, 10 Minn. 427. Nebraska : Phil- 
lips V. Bishop, 35 Neb. 487, ."SS N. W. Rep. 
375 ; Barker v. A very, .% Neb, 599. 54 
N. W. Rep. 989. New Jersey : Marsh v. 
Mitchell, 26 N. J. Eq. 497. New York : 
Thurman r. Cameron, 24 Wend. 87 ; Gil- 
lett t^. Stanley, 1 Hill, 121 ; People v. Gal- 
loway, 17 Wend. 540 ; Jackson v. Cairns, 
20 Johns. 301 ; Jackson v, Hayner, 12 
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Johns. 469 ; Jackson v. Schoonmaker, 4 
Johns. 161 ; Enowles i*. McCiimley, 10 
Paige, 342. Pennsylvania: Heeter v. 
Glasgow, 79 Pa. St. 79. Virginia : Hutch- 
inson V. Rust, 2 Gratt. 394. Wiaooniin : 
Smith V. Allis, 52 Wis. 337, 9 N. W. Rep. 
155. 

'^ Insurance Co. v. Nelson, 103 U. S. 
544 ; Young v. Dnval, 109 U. S. 573, 3 
Sup. Ct. Rep. 414; Paxton v. Marshall, IS 
Fed. Rep. 361. Alabama : Scott t;. Simons, 
70 Ala. 3.56 ; Shelton r. Auliman & Taylor 
Co. 82 Ala. 315, 8 So. Rep. 232 ; Bamett 
V. Proskauer, 62 Ala. 486; Miller v. 
Marx. 55 Ala. 322 ; Smith v. McGuiie, 67 
Ala. 34 ; Downing r. Blair, 75 Ala. 216. 
The cases of Grider v. American Mortg. 
Co. 99 Ala. 281, 12 So. Rep. 775, and Gid- 
dens V. Boiling, 99 Ala. 319, 13 So. Rep. 
511, are modified in American Freehold 
Land Mortgage Co. v. James (Ala.), 16 So. 
Rep. 887, which fully 8Uf»port8 the text. 
Arkansaa : Meyer v. Gossett, 38 Ark. 377 ; 
Hult V. Moore, 37 Ark. 145. California : 
De Arnaz v. Escundon, 59 Cal. 486 ; Ban- 
ning V. Banning, 80 Cal. 271, 22 Pac. 
Rep. 210; Grant v. White, 57 Cal. 141. 
Conneetieiit : Hay den v. Wescott, 11 
Conn. 129. Florida: First Nat. Bank v. 
Ashmead, 33 Fla. 416, 14 So. Rep. 886. 
Illinois: Griffin v. Griffin, 125 III. 430, 17 
N. E. Rep. 782 ; Fit/.gera]d r. Fitzgerald, 
100 111. 385 ; Tunison v. Chsmblin, 88 HI. 

378 ; Russell v. Baptist Theo. Union, 73 

III. 337 ; Kerr v. Rup^ell, 69 111. 666, 18 

Am. Rep. 634 ; Lickmon r. Hardinp. 65 

III. .505 ; Monroe v. Poorman, 62 111. 523 ; 

Hill r. Bacon, 43 III. 477 ; Calumet, &c. 

Dock Co. V. Russell, 68 111. 426 ; fo^t v. 

First Nat. Bank, 138 III 559, 28 N. E. Rep. 

978. Indiana: Wriijht »'. Bundy, 11 Ind. 

398 ; M*Nee1y i7. Rucker, 6 Blackf. 391. 

Kentacky : Harpending v. Wylie, 14 Bush, 
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The fact that the officer who took the acknowledgment was the 
grantor's attoi*ney does not alter the presumption in favor of the 
certificate.^ 

But an acknowledgment may be impeached by showing that 
the officer who purported to take it had no authority to do so, or 
was acting beyond his jurisdiction.^ 

1197. As between the iznznediate peurties to the deed, an 
acknowledgment may be impeached for forgery, fraud, collu- 
sion, duress, or imposition ; ^ but the evidence to warrant the set 



380; Cox p. Gill, 83 Kj. 669; Keith r. 
Silberberg (Ky.), 29 S. W. Rep. 316. 
Jfaune: Greene r. Godfrey, 44 Me. 25. 
lUiyland : Bissett v, Bissett, 1 H. & McH. 
211; Ridgely v. Howard, 3 H. & McH. 
321. Xiehigaa : Dikeman v. Arnold, 78 
Mich. 455, 44 N. W. Rep. 407; Hour- 
dezme v. Schnoor, 33 Mich. 274 ; Johnson 
». Van Veleor, 43 Mich. 208, 219, 5 N. W. 
Rep. 265. MuriMippi : Johnston v. Wal- 
lace, 53 Miss. 331, 24 Am. Rep. 699 ; Shiv- 
ers V. Simmons, 54 Miss. 520, 28 Am. 
Rep. 372 ; Allen v. Lenoir, 53 Miss. 321 ; 
Stone p. Montjfomery, 35 Miss. 83. lEi*- 
foori : Addis v. Graham, 88 Ma 197 ; 
Riecke v. Westeno£f, 10 Mo. App. 358. 
Hew Jexiej: Tooker v. Sloan, 30 N. J. 
£q. 394 ; Marsh v. Mitchell, 26 N. J. L. 
497. Hew York: Priest v, Cnmmings, 
16 Wend. 617 ; Elwood v. Klock, 13 Barb. 
50. The Code of Ciy. Proc. § 936, de- 
daree that the certificate of acknowledg- 
ment of a conveyance is not conclusive, 
bat may be rebatted. But this statute 
cannot be invoked to prevent an estoppel 
by deed. Mut. L. Ins. Co. r. Corey, 135 
N. Y. 326, 31 N. E. Rep. 1 095. Ohio : Ford 
r. Osborne, 45 Ohio St. 1, 12 N. E. Rep. 
526; Baldwin v. Snowden, II Ohio St. 
203, 78 Am. Dec. 303. Oregon : Moore 
r. Fnller, 6 Oreg. 272. PennBylvania : 
Carr v. Frick Coke Co. 170 Pa. St. 62, 32 
AtL Rep. 656, 662 ; Cover v. Manaway, 
115 Pa. St. 338. 8 Atl. Rep. 393 ; Singer 
M&nuf. Co. V. Rook, 84 Pa. St. 442, 24 
Am. Rep. 204 ; Miller v. Wentworth, 82 
Pa. St. 280 ; Hall tr. Patterson, 51 Pa. St. 
289 ; Michener r. Cavender, 38 Pa. St. 
334 ; Herter 9. Glasgow, 79 Pa. St. 79, 



21 Am. Rep. 46; Shrader v. Decker, 9 
Pa. St. 14; Williams r. Baker, 71 Pu. 
St. 476; Louden v. Blythe, 16 Pa. St. 
532, 27 Pa. St. 22 ; Heilman v. Kroh, 155 
Pa. St. 1, 25 Atl. Rep. 751. Tenneeeee : 
Shields v. Netherland, 5 Lea, 193; Gro- 
teukemper v. Carver, 9 Lea, 280. Texas : 
Hartley v. Froeh, 6 Tex. 208, 55 Am. 
Dec. 772 ; Pool ». Chase, 46 Tex. 207 ; 
Shelby v. Burtis, 18 Tex. 644 ; Williams 
V, Pouns, 48 Tex. 141 ; Davis v. Ken- 
nedy, 58 Tex. 516 ; Kocourek r. Marak, 
54 Tex. 201, 33 Am. Rep. 623; Wiley v. 
Prince, 21 Tex. 637 ; Waltee v. Weaver, 57 
Tex. 571 ; Herring v. White, 6 Tex. Civ. 
App. 249, 25 S. W. Rep. 1016. Virginia : 
Harkins r. Forsyth, 1 1 Leigh, 294 ; Mur- 
rell V. Diggs, 84 Va. 900, 6 S. £. Rep. 461 ; 
Burson v. Andes, S3 Va. 445, 8 S. E. Rep. 
249. Weit Virginia : Pickens v. Knisely, 
29 W. Va. 1, 11 S. E. Rep. 932 ; Rollins 
V. Menaf^er, 22 W. Va. 461 ; Henderson 
V. Smith, 26 W. Va. 829. 

^ Dikeman r. Arnold, 78 Mich. 455, 44 
N. W. Rep. 407. 

2 Ferebee 17. Hinton, 102 N. C. 99, 8 
S. E. Rep. 922. 

» Sohraderi;. Decker, 9 Pa. St. 14 ; Bar- 
net V. Barnet, 15 S. & R. 72; Michener v. 
Cavender, 38 Pa. St. 334; Louden v. 
Blythe, 16 Pa. St. 532, 55 Am. Dec. 527 ; 
Jamison v. Jamison, 3 Whart. 457, 31 
Am. Dec. 536 ; Heeter v. Glasgow, 79 Pa. 
St. 79, 21 Am. Rep. 46 ; Cressona Say. &c. 
Asso. V. Sowers, 134 Pa. St. 354, 19 Atl. 
Rep. 686 ; Williams v. Baker, 71 Pa. St. 
476 ; Miller v. Wentworth, 82 Pa. St. 280; 
Rollins V. Meneijer, 22 W. Va. 461 ; Weet- 
brookH r. JtlTors, 33 Tex. 86. 
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ting aside of the deed upon such ground must fully and clearly 
satisfy the court that the certificate is untrue and fraudulent.^ 
The officer's certificate in proper form must prevail over the 
unsupported testimony of the grantor that the same was false 
and forged.^ A mere suspicion that a certificate is false and : 
forged, or even a preponderance of evidence not sufficient to 
establish a moral certainty to that effect, is insufficient to impeach 
the certificate.^ The certificate of acknowledgment imports 
verity, and can be overcome only by clear and satisfactory evi- 
dence. The testimony of the grantor and the opinions of ex- 
perts that the signature to the deed is not that of the grantor are 
not sufficient.^ 



^ iDsurance Go. v. Nelson, 103 U. S. 
544; Griffin v. Griffin, 125 111. 430, 17 
N. E. Rep. 782 ; Fitzgerald v. Fitzgerald, 
100 III. 385 ; Marsfcon v. Brittenharo, 76 
111. €14 ; Monroe i;. Poorman, 62 III. 523 ; 
Watson V. Watson, 118 III. 56, 7 N. E. 
Rep. 95 ; Calumet, &c. Dock Co. v, Rus- 
sell, 68 111. 426; Graham v. Anderson, 
42 111. 514, 92 Am. Dec. 89; Riecke v. 
Westenhoff, 10 Mo. App. 358; Smith v. 
McGuire, 67 Ala. 34 ; Worrell v. McDon- 
ald, 66 Ala. 572. 

^ Lickmon v. Harding, 65 III. 505; 
Monroe v. Poorman, 62 III. 523 ; Graham 
V. Anderson, 42 111. 514, 92 Am. Dec 89 ; 
Watson V. Watson, 118 111. 56, 7 N. E. 
Rep. 95 ; McPherson v. Sanborn, 88 111. 
150 ; Crane v. Crane, 81 111. 165 ; RuFseU 
V. Theological Union, 73 111. 337 ; Black- 
man 17. Hawks, 89 III. 512 ; Marston v. 
Brittenham, 76 HI. 61 1 ; Kerr v. Russell, 
69 111. 666, 18 Am. Rep. 634 ; Calumet, 
&c. Dock Co. t;. Russell, 68 111. 426, 430 ; 
Heacock v. Lnbuke, 107 111. 396 ; McPher- 
son V. Sanborn, 88 111. 150; Foster v. 
Latham, 21 111. App. 16^; Hourtienne o. 
Schnoor, 33 Mich. 274 ; Bailey v. Landing- 
ham, 53 Iowa, 722, 6 N. W. Rep. 76 ; Gro- 
tenkemf)er v, Carrer, 9 Lea, 280 ; Shields 
i;. Netherland, 5 Lea, 193. In Watson v. 
Watson, 118 111. 56, 60, 7 N. E. Rep. 95, 
Mr. Justice Craig said : " We are aware 
of no well-considered case holding that a 
deed may be impeached and set aside on 
such evidence, and we think ii would be 
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establishing a dangerons precedent for 
any court to lay down a rule of that char- 
acter. As was said in the case first cited, 
public policy requires such an act should 
prevail over the unsupported testimony 
of an interested party; otherwise there 
would be but slight security in titles to 
land." 

8 Griffin v. Griffin, 125 Hi. 430, 17 N. 
E. Rep. 782. 

* Insurance Co. v. NelsdVi, 103 U. S 
544; Watson t;. Watson, 118 HI. 56, 7 
N. E. Rep. 95 ; Tunison v. Chamblin, 88 
III. 378; Kerr v. Russell, 69 III. 666, 18 
Am. Rep. 634; Warrick v. Hull, 102 III. 
280 ; Russell v. Baptist Theological Union, 
73 111. 337 ; Johnson v. Van Velsor, 43 
Mich. 208, 5 N. W. Rep. 265 ; Hourtienne 
v. Schnoor, 33 Mich. 274 ; Van Orman v. 
McGregor, 23 Iowa, 300; Worrell u. Mo- 
Donald, 66 Ala. 572 ; Smith o. McGuire, 
67 Ala. 34 ; Grotenkemper v. Carver, 9 
Lea, 240; Riggers v. St. Louis Mut. 
House Building Co. 9 Mo. App. 210; 
Reicke v. Westenhoff, 10 Mo. App. 358; 
Smith 1% Allis, 52 Wis. 337, 9 N. W. Rep. 
155; Allen v. Lenoir, 53 Miss. 321; 
Hughes r. Colman, 10 Bush, 246; Jett v. 
Rogers, 12 Bush, 564; Kavanaiigh v. 
Day, 10 R. L 393. In Boriand v. Wal- 
rath, 33 Iowa, 130, 133, Beck, J , said : 
" The evidence as to the genuineness of 
the 8ignature, based upon the comparison 
of handwriting and of the opinion of ex- 
perts, is entitled to proper consideration 
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1198. Ab to subsequent purohasers for a valuable oonsider- 
ation without notice the certificate is conclusive, even in crises 
of fraud or duress.^ This rule applies equally to ordinary ackuow- 
ledgments and to acknowledgments by a married woman upon 
separate examination. She cannot avoid the deed on account of 
the deception and fraud practiced on her by her husband in pro- 
curing her signature, or on account of the failure of the officer 
to acquaint her with the contents of the instrument, in the ab- 
sence of evidence tending to charge those claiming under the 
deed with notice.^ ^^ A deed having been signed by husband and 
wife, and she having appeared before an officer competent to take 
her acknowledgment, and having acknowledged in some manner, 






«od weight. It mast be confessed, how- 
erer, that it is of the lowest order of evi- 
dence, or of the most unsatisfactory char- 
acter. It cannot be claiimed that it ought 
to orer throw positive and direct evidence 
of credible witnesses who testify from 
their personal knowledge. It is most 
used and it most useful in cases of con- 
flict between witnesses as corroborating 
testimony." 

^ Psxton V. Afarshall, IS Fed. Rep. 361. 
*^*N*nfl : Shclton v. Aultman & T. Co. 
82 Ala. 315, 8 So. Rep. 232; Moog v. 
Strang, 69 Ala. 98. Arkansas : Holt v. 
Mooie, 37 Ark. 145 ; Meyer v. Goesett, 38 
Ark. 377. TiiinAig : Ennor v. Thompson, 
46 IlL 214 ; Lickmon v. Harding, 65 111. 
505; Kerr v. RQssell,69 III. 666, 18 Am. 
Rep. 634. Xaisaehnsetto: White v, 
Gnves, 107 Mass. 325. Mississippi: 
Johnston v. Wallace, 53 Miss. 331 ; Stone 
r. Montgomery, 35 Misv. 83. Ohio: Bald- 
win p. Suowden, 11 Ohio St. 203, 78 
Am. Dec 303. Oregon : Moore v. Fuller, 
6 (>reg. 272. Pennsylyania : Heilinan v, 
Kroh, 155 Pa. St. 1, 25 Atl. Rep. 751 ; 
Singer Man of. Co. o. Rook, 84 Pa. St. 
442,24 Am. Rep. 204 ; Schroder v. Decker, 
9 Pa. St. 14, 49 Am. Dec 5.38 ; Cressona 
Ajso.9. Sowers, 134 Pa. St. 3.54, 19 Atl. 
Rep. 686; Williams w. Baker. 71 Pa. St. 
476 ; Heeter r. Gla«gow, 79 Pa. St. 79, 21 
Am. Rep. 46; Louden v. BIythe, 27 Pa. 
St 22, 67 Am. Dec. 442. Texas : Texas 
L. & L. Co. 9. Blalock, 76 Tex. 85, 13 

▼OL. II. 



S. W. Rep. 12; Coker v. Roberts, 71 
Tex. 597, 9 S.. W. Rep. 665 ; Davis v. 
Kennedy, 58 Tex. 516; Kocuurek v. Ma- 
rak, 54 Tex. 201, 38 Am. Rep. 623 ; Wil- 
liams i;. Poons, 48 Tex. 141, 146 ; Pool v. 
Chase, 46 Tex. 207, 210; Wiley v. Prince, 

21 Tex. 637 ; Shelby v. Burtis, 18 Tex. 
644; Hartley v. Frosh, 6 Tex. 208, 55 
Am. Dec. 772 ; Waltee v. Weaver, 57 Tex. 
569. West Virginia : Rollins v, Menager, 

22 W. Va. 461 ; Henderson v. Smith, 26 
W. Va. 829 ; Pickens v, Knisely, 29 W. 
Va. 1, 11 S. E. Rep. 932. In Miller v. 
Wentworth, 82 Pa, St. 280, Agnew, J., 
said : " The defendant is a bona fide pur- 
chaser, for a full consideration, without 
notice of any irregnlariry ; relying on the 
certificate of the magistrate, there being 
nothing on its face to put him upon in- 
quiry. In such case the certificate is con- 
clusive of the facts stated in it, and parol 
evidence will not be received to impugn 
it." Contra^ see Central Bank v. Cope- 
land, 18 Md. 305, a case which is ques- 
tioned. 

In Iowa it is held that a grantee by quit- 
claim deed is not entitled to protection. 
Fogg V. Holcomb, 64 Iowa, 621, 21 N. 
W. Rep. 111. 

« Young o. Duval, 109 U. S. 573, 3 S. 
Ct. Rep. 414 ; Davis v. Kennedy, 58 Tex. 
516 ; Pool V. Chase, 46 Tex. 207 ; Wil- 
liams V. Pouns, 48 Tex. 141 ; Waltee v. 
Weaver, 57 Tex. 569. Oalifomia : De Ar- 
naz V. Escandon, 59 Cal. 486. 
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and he having certified on the deed that she had acknowledged on 
a private examination separate from her husband, and that she 
had executed the deed freely and voluntarily, without any fears, 
threats, or compulsion on the part of her husband, the truth of 
the certificate as to its statements cannot be questioned as against 
a bona fide purchaser." ^ 

But if the otiicer was not competent to take the acknowledg- 
ment, as, for instance, if he was acting out of his own county, 
to which his jurisdiction was limited, this fact may be shown, and 
the validity of the acknowledgment contested, though it appears 
on the face of the instrument that such acknowledgment was 
taken before him in his own county.^ 

1199. If the grantee has knowledge of faots showing that 
undue means were used in obtaining the aoknowledgment, 
he is put upon inquiry, and he takes the conveyance at his 
peril. Thus, if the acknowledgment of a married woman was 
not given with her free will and consent^ and she was in fact 
forced to give it, and the grantee bad knowledge of facts which 
should have led him to inquire whether she had not been con- 
strained to sign the deed against her will, the ceitificate may be 
impeached.^ 

If the certificate be false in fact, and the grantee knew it was 
false, or knew the circumstances which would put an honest and 
prudent man upon inqury, it may then be contradicted by parol 
evidence.* In such case the acknowledgment is overthrown, not 
because the magistrate taking it knew that the statements con- 
tained in it were false, or that the deed was obtained under duress, 
but because the grantee knew of the imposition or duress, or knew 
of circumstances to put him upon inquiry.^ If fraud or duress has 
been practiced, and the knowledge of it, or of such circumstances 
as would lead to inquiry, has been brought home to the grantee, 
the acknowledgment may be avoided. Less than actual duress, 
such as threats, persecution, or harshness on the part of the hus- 
band, will avoid an acknowledgment by a married woman, pro- 

1 Meyer v. Gossett, 38 Ark. 377, 383. « Louden v. Blythe, 16 Pa St. 532, 55 
See, also, Donahue v. Mills, 41 Ark. 421 ; Am. Dec. 527. 

Holt V, Moore, 37 Ark. 145 ; Johnston v. * Louden t . Blythe, 16 Pa. St. 532, 55 

Wallace, 53 Miss. 331. Am. Dec. 527. 

2 New Eng. Mortg. Security Co. v. * Louden v. Blythe, 27 Pa. St. 22, 67 
Payne (Ala.), 18 So. Rep. 164. Am. Dec. 442. 

180 



CONCLUSIVENKSS OF CERTinCATES. [§§ 1200, 1201. 



yided the gmntee knew of the improper means used to obtain her 
execution or acknowledgment of the conveyance, or provided the 
grantee had such knowledge that he ought to have inquired in 
regard to the facts.^ 

A deed and the acknowledgment being regular on their face, it 
does not impair the effect of the record that the acknowledgment 
was in fact taken before the deed was complete, as where the 
name of the grantee or the description of the premises had not 
been inserted. The grantor is estopped in favor of bona fide 
pnrchasers to allege that either the deed or the acknowledgment, 
by reason of its having been prematurely taken, was invalid.^ 

1200. But the oertiflcate is conclusive only of suoh facts as 
the officer is bound to certify under the provisions of the stat- 
ute in force, and is not even evidence of facts which he is not 
required to certify. As to matters he is not bound to certify, his 
certificate, being extra official, is merely a statement made in his 
private capacity, and will therefore be rejected. Thus a wife is 
not concluded by a statement in a certificate of acknowledgment 
that she wasjof age, when the officer was not required to certify 
as to her age.^ Moreover, the certificate is conclusive only of the 
facts therein stated, and does not tend to establish the existence 
of other facts not stated.^ It is not conclusive that a wife making 
the acknowledgment had sufficient mental capacity to make the 
conveyance.^ 

1201. The offloer who took the acknowledgment is not al- 
lowed to impeach his oertiflcate. He is a public officer per- 
forming duties required by law, and considerations of public 
policy demand that he should not be a competent witness to con- 
tradict his own official certificate.^ But the officer is a competent 



1 McCandless v, Engle, 51 Pa. St. 309 ; 
Kerr r. Russell, 69 III. 666. 

* Pence v. Arbuckle, 22 Minn. 417; 
Ronasain v. Norton, 53 Minn. 560, 55 N. 
W. Rep. 747. 

» Williams v. Baker, 71 Pa. St. 476; 
Draper v. Brjson, 17 Mo. 71, 57 Am. Dec. 
257. 

* Hand v. Weidner, 151 Pa. St. 362,25 
At]. Rep. 33. 

* Thompson v. New Enjf. Morfj*. Se- 
cant j Co. (Ala) 18 So. Rep. 315; Wil- 
liama v. Baker, 71 Pa. Sl 476. 



* Stone V. Montgomery, 35 Miss. 83 ; 
Allen V. Lenoir, 53 Miss 321 ; Harkina 
0. Forsyth, 11 Leigh, 294 ; Ilockman i;. 
McClanahan, 87 Va. 33, 12 S. E. Rep. 
230; Central Bank v. Copeland, 18 Md. 
305, 31 Am. Dec. 597 ; Wri^rht v. Bundy, 
11 Ind. 398 ; Riecke v. We&tenhoff, 10 
Mo. App. 358; Garth v. Fort, 15 Lea, 
683; Michener t^. Cavender, 38 Pa. St. 
334, 80 Am. Dec. 486 ; Camp r. Carpen- 
ter, 52 Mich. 37.5. 18 N. W. Rep. 113; 
Hays V. Hays, 5 Rich. 31 ; Wilson v. 
South Park Com'rs, 70 111. 46. 
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witness to establish the due execution of a conveyance, against 
the denial of the person who appears by the certiiicate to have 
acknowledged it.^ 

That the officer who took the acknowledgment of a married 
woman cannot recollect that he examined her separate and apart 
from her husband, and that the woman herself cannot remember 
whether she was so examined or not, does not invalidate or affect 
the certificate.^ A certificate of the acknowledgment of a mar- 
ried woman is not successfully impeached by testimony of the 
husband and wife that the husband rentained in the clerk's pffice 
while the privy examination was taken, the Imsband also stating 
that he does not remember whether he was out of hearing or not, 
and the wife saying nothing on this point.^ 

1202. A person acknowledging a deed adopts the signature 
of his name upon it though it is a forgery, and meJces it his 
own.^ Proof that the signature to the deed is not in the hand- 
writing of the supposed grantor falls far short of proving it to be a 
forgery. A grantor may sign a deed by the hand of another if 
this be done by the direction or in the presence of. the grantor. 
Even if it had been signed without authority, by acknowledging 
the deed the grantor effectually makes the signature his.^ But a 
person by acknowledging a deed does not adopt a signature of 
which he did not know the existence, hs when a forged discharge 
of a mortgage was fraudulently substituted for the extension of 
another mortgage which the person making the acknowledgment 
had actually signed, and supposed he was acknowledging.^ When 
the issue is limited to the fact of the execution of the deed, the 
certificate of acknowledgment may be contradicted.^ 

1203. A certificate of acknowledgment is not conclusive 
that the person named as grantor executed the deed. The 
only use of the acknowledgment is to entitle the deed to be re- 
corded, and the registry of it is not conclusive proof of its exe- 
cution. A mortgagor, having forged the signature of the mort- 

I Janfien i*. McCahill, 22 Cal. 563, 83 * Tnnison v. Chamblin, 88 111. 978. 

Am. Dec 84 ; RoUins v. Monaerer, 22 W. < 0*Neil v. Webster, 150 M&ss. 572, 23 

Va. 461 ; Pickenn i\ Knisely, 29 W. Va. N. E, Rep. 235. 

1, 1 1 S. E. Rep. 932. '^ Barnett v. Proskaner, 62 Ala. 486 ; 

3 Tooker v. Sloan, 30 N. J. Eq. 394. Shelton u, Aultman & T. Co. 82 Ala.S15» 

' Grotenkemper v. CarTer, 9 Lea, 280. 8 So. Rep. 232. 

^ Baldwin v. Soowden, 11 Ohio St. 
SOS, 78 Am. Dec. 303. 
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gagee, a woman, to a discharge of the mortgage, deceived a jus- 
tice of the peace into believing that her acquiescence in the 
extension of another mortgage was an acknowledgment that this 
discharge was her deed, and fraudulently induced the justice to 
attest her signature, and to certify her acknowledgment of the 
forged discharge. The discharge was then duly recorded. It 
was held that the ceiiiificate of the justice of the peace to the 
acknowledgment was not conclusive that she executed the dis- 
charge, and that she was not estopped from denying that she 
executed it.^ The burden of proof is, of course, on those who 
assail the verity of the certificate, and it can be successfully 
impeached only by clear and convincing evidence that the deed 
was not executed by the grantor.^ 

1204. The certificate is to be Judged solely by what appears 
on its face, if there was any appearance and acknowledgment at 
all ; and parol evidence of what passed at the time of the acknow- 
ledgment is not admissible for the purpose of contradicting the 
certificate or of supplying substantial defects, except in cases of 
fraud or imposition.^ The acknowledgment must all be certified 
in writing ; it cannot rest partly in parol and partly in writing. 
Before parol evidence is admitted, the fact of fraud or imposition 
must be established by convincing evidence and knowledge, or 
notice of the fraud or imposition must be brought home to the 
grantee.^ 

1 OTfeil V. Webster, 150 Mass. 572, 23 43 Mich. 208, 5 N. W. Rep. 265. KIb. 

N. E. Rep. 235. And see Grider v. Aroer- aonri: McClnre v. McCIurg, 53 Mo. 173; 

ican Mortg. Co. 99 Ala. 281, 12 So. Rep. Samuels v, Shelton, 48 Mo. 444. New 

775. Tork: Elwood v. Klock, 13 Barb. 50. 

^ Barnett v. Proskaner, 62 Ala. 486; Oregon: Harty o. Ladd, 3 Orej^. 353. 

Shelton v. Anltman & T. Co. 82 Ala. Fennaylvania : Barnet v. Barnet, 15 S. 

315, 8 So. Rep. 232. & R. 72, 16 Am. Dec. 516; Jourdao i;. 

s Alabama: Shelton r. Aultman k T. Jonrdan, 9 S. & R. 268, 11 Am. Dec. 724. 

Co. 82 Ala. 315, 8 So. Rep. 232; Down- Tennessee: Coal Creek Co. v. Heck, 15 

ing p. Blair, 75 Ala. 216; Grider v. Amer- Lea, 497. Texas: Hnrtley r. Frosh, 6 

kan Mortg. Co. 99 Ala. 281, 12 So. Rep. Tex. 2r8, 55 Am. Deo. 772; Pool v. 

775. Connoetient: Smith v. Ward, 2 Chase, 46 Tex. 207. Virginia : First Nat 

Root, 378, I Am. Dec. 80. lUinois : En- Bank o. Paul, 75 Va. 594, 40 Am. Rep. 

nor r. Thompson, 46 m. 214 ; Marston i;. 740; Hairston v. Randolphs, 12 Leigh, 

Briitcnham, 76 111. 611 ; Warrick i\ Hall, 445 ; Harkins v. Forsyth, 11 Leigh, 294. 

102 111280. Iowa: O'Ferratl 7;. Simplot, West Virginia: Rollins v. Menau'er, 22 

4 Iowa, 381. Kentucky: Prihble v. Hall, W. Va. 461 ; Leftwich v. Neal, 7 W. Va. 

13 Bosh, 161. Maryland: Central Bank 569. Wisconsin: Smith v. Allis, 52 Wis. 

r. Copeland, 18 Md. 305, 81 Am. Dec. 337, 9 N. W. Rep. 155. 

597. Midiigan : Johnson v. Van Velsor, ^ Rollins v. Meuajrcr, 22 W. Va. 461 ; 
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1205. A false or forgred oertifloate of aoknowledgment, 
where none was made, is wholly void ; ^ but its falsity can only 
be shown upon allegation or proof of fraud or imposition prac- 
ticed towards the grantor by some fraudulent combination 
between the parties interested and the officer taking the acknow- 
ledgment. This statement applies equally to ordinary acknow- 
ledgments and to acknowledgments by married women separate 
and apart from their husbands.^ If the grantor made no appear- 
ance before the officer, and did not acknowledge the deed at all, 
this fact may be shown in contradiction of the officer's certificate, 
even against bona fide mortgagees and purchasers.^ *' There is 
no rule which could lawfully make any officer's certificate of 
acknowledgment conclusive evidence of the identity of persons, or 
of the execution of a conveyance which would not have the effect 
of depriving a person of his property without his own act or 
fault. ... It is not a very satisfactory state of things when a 
forgery can gain even presumptive credit from the action of an 
officer who has certified without foundation for his action." * The 
person who appears by the certificate to have acknowledged the 
deed may show as against all the world that he never made any 
acknowledgment at all of the execution of the deed, and that the 
certificate is a forgery or fabrication by the officer.^ A married 



Lickmon v. Hardinfi:, 65 111. 505 ; Insur- 
ance Co. v. NelsoD, 103 U. S. 544 ; Davis 
V, Kennedy, 58 Tex. 516; Shields v. 
Netherlands 5 Lea, 193 ; Worrell v. Mc- 
Donald, 66 Ala. 572 ; Shelton v. Aultraan 
& T. Co. 82 Ala. 315, 8 So. Kep. 232. 

^ Alabama: Shelton v. Aultman & T. 
Co. 82 Ala. 315, 8 So. Rep. 232 ; Barnett v. 
Froskaner, 62 Ala. 486. Arkansas : Meyer 
V, Goseett, 38 Ark. 377 ; Holt r. Moore, 
37 Ark. 145 ; Donahne v. Mills, 4! Ark. 
421. California: Le Mesnager v. Ham- 
ilton, 101 Cal. 532, 35 Pac. Rep. 1054, 
40 Am. St. Kep. 81. Conneoticiit : Smith 
V. Ward, 2 Root, 378, 1 Am. Dec. 80. 
Illinois: Lowell t\ Wren, 80 III. 238; 
Strauch v. Hathaway, 101 111. 11, 40 Am. 
Rep. 193. Indiana: Mays v. Hedges, 79 
Ind. 288. Iowa : Borland v. Walrath, 33 
Iowa, ISO. Hississippi : Allen v. Lenoir, 
53 Miss. 321 ; Johnston v. Wallace, 53 
Miss. 331, 24 Am. Kep. 699; Harmon v, 
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Magee, 57 Miss. 410. Ohio: Baldwin v. 
Snowden, 1 1 Ohio St. 203, 78 Am. Dec. 
303 ; Williamson v. Carskadden, 36 Ohio 
St. 664. Fennsylyania : Michener r. Cav- 
ender, 38 Fa. St. 334, 80 Am. Dec. 486 ; 
Cover V. Manaway, 115 Pa. St. 338, 2 
Am. St. Rep. 552. West Virginia : Pick- 
ens u. Knisely, 29 W.Va. 1, 11 S. E, Rep. 
932. Wisconsin : Smith i;. AUis, 52 Wis. 
337, 9 N. W. Rep. 155. 

3 Shelton v. Aultman & T. Co. 82 Ala. 
315, 8 So. Rep. 232. 

> Barnett v. Prcskauer, 62 Ala. 486 ; 
Grider v. American Mortg. Co. 99 Ala. 
281, 12 So. Rep. 775. See this case fur a 
careful examination of the question. 

* Camp V, Carpenter, 52 Mich. 375, 
379, 18 N. W. Rep. 113. 

^ Donahne r. Mills, 41 Ark. 421, per 
Eakin, J.; Allen v. Lenoir, 53 Miss. 321 ; 
Johnston v. Wallace, 53 Miss. 331, 24 
Am. Rep. 699. 
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\roman testified that she never executed a deed of trust which 
purported ti> be executed by her and her husband, and acknow- 
ledged before a notary public. She further testified that her lius- 
band brought her a paper to sign, and when she asked hiin what 
it was, she not being able to read, he replied that it was a mere 
matter of form, and she then made her mark, and her husband 
handed the paper to the creditor, who was present, and that no 
one asked her whether she acknowledged her signature or whether 
she executed the paper. She was fully corroborated in her state- 
ments by the testimony of her husband and of three disinterested 
witnesses who were present. It was held that this evidence was 
sufficient to overcome the certificate of acknowledgment, and 
authorize a decree, at the suit of the woman, enjoining a sale 
under the deed of trust, on the ground of fraud in procuring her 
si^ature.^ The proof to sustain the impeachment of the certifi- 
cate should be of the clearest, strongest, and most convincing 
character.^ The certificate must stand as against a mere conflict 
of evidence. There should be more than a mere preponderance 
of evidence against the integrity of the certificate. 

1206. A certificate of acknowledgment by a married wo- 
man in regular form is conclusive, unless fraud or conspiracy 
be alleged and proved. It is conclusive though the acknowledg- 
ment was taken through an interpreter, and it is shown that he 
did not correctly interpret the contents of the instrument, but 
told the woman that the instrument was a mortgage, when in fact 
it was an absolute conveyance, it not being alleged or found that 



1 Lowell p. Wren, 80 111. 238. 

2 Insurance Co. v. Nelson, 103 U. S. 
544. Alabama : Barnett v. Proskauer, 62 
Ala. 486. niinoia: Rnsaell v. Baptist 
Union, 73 III. 337; Kerr v, Russell, 69 
111. 666 ; MnrstoD v. Brittenham, 76 111. 
611; Crane v. Crane, 81 111. 165; Mc- 
Pbereon v. San burn, 88 111. 150; Black- 
man r. Hawks, 89 111.512. Iowa: Her- 
rick p. Musgrove, 67 Iowa, 63, 24 N. W. 
Rep. 594; Bailey r. Ljindin^hain, 53 
Iowa, 722, 6 N. W. Rep. 76. Michigan : 
Honrti«»nne v. Schnoor, 33 Mich. 274. 
Nebraska : Phillij s v. Bishop, 35 Neh. 
487, 33 N. W. Rep. 375 ; Pereau r. Fred- 
etirk, 17 Neb. 117, 22 N. W. Rep. 235. 



New Tork : Willis v. Albeitson, 20 Abb. 
N. C. 263. Ohio: Ford v. Osborne, 45 
Ohio St. 1, 12 N. E. Rep. 526. Watt 
Virginia : Pickens r. Knisely, 29 W. Va. 
1, 11 S. E. Rep. 932; Jarrell v. Jarrell, 
27 W. Va. 743. WisoonBin: Smith v. 
AUis, 52 Wis. 337, 9 N. W. Rep. 155. 
In Marston u. Brittenham, 76 111. 611, the 
court say ; " To impeach such a certifi- 
cate, the evidence should do more than 
])roduce a mere preponderance against its 
integrity in the balancing of probabili- 
ties ; it should, by its completeness nnd 
reliable character, fully and clearly satisfy 
the court that the certificate is untrue and 
fraudulent.'' 
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the grantee had auy notification of this fact.^ If a mariied 
woman actually appeared before the acknowledging officer, bis 
certificate is conclusive as to the manner of her acknowledging 
and the facts recited therein.^ 

There are decisions which hold that an innocent purchaser 
without notice has a right to rely absolutely upon the certificate 
in due form of the acknowledgment of a married woman upon a 
pi'iyy examination ; for such an acknowledgment is a substitute 
for the proceeding at common law by fine and recovery, whereby 
the rights of the wife, on the one hand, may be guarded, and on 
the other the rights of the grantee may be assured ; and the wife 
will not be allowed to avoid the same as to purchasers without 
notice by showing her signature to be a forgery, and that she 
never in fact acknowledged the same.^ 

A certificate of the wife's acknowledgment is not conclusive as 
to her mental capacity to join in the conveyance.* 

1207. Parol evidence is not admissible to contradict, ex- 
cept for fraud or forgery, a certificate of acknowledgment by 
a married woman upon a separate exa urination ; or to supply a 
defect in the certificate, though such defect was occasioned by the 
inadvertence or mistake of the officer taking the same.^ If the 



^ De Arnaz i;. Escandon, 59 Cal. 486 ; 
Herring v. White, 6 Tex. Civ. App. 249, 25 
S. W. Rep. 1016. 

3 Cover V. Manaway, 115 Pa. St. 338, 8 
Atl. Rep. 393, 2 Am. St. Rep. 552 ; Singer 
Manuf. Co. v. Rook, 84 Pa. St. 442, 24 
Am. Rep. 204 ; Heeter v. Glasgow, 79 Pa. 
St. 79 ; Miller v. Marx, 55 Ala. 322 ; Moses 
p. Dade, 58 Ala. 211 ; Rogers v. Adams, 
66 Ala. 600 ; Moog v, Strang, 69 Ala. 98 ; 
Vancleave v. Wilson, 73 Ala. 387 ; Down- 
ing t7. Blair, 75 Ala. 216; Dent v. Long, 
90 Ala. 172, 7 So. Rep. 640 ; Shelton v. 
Aultman & Taylor Co. 82 Ala. 315, 8 So. 
Rep. 232 ; Edinburgh American Land 
Mortg. Co. V. Peoples, 102 Ala. 241, 14 So. 
Rep. 655 ; Baldwin v. Snowden, 1 1 Ohio 
St. 203, 78 Am. Dec. 303 ; Le Mesnager v, 
Hamilton, 101 Cal. 532, 536, 35 Pac. Rep. 
1054, 40 Am. St. Rep. 81. 

» Kerr v. Russell, 69 111. 666 ; Graham 
V. Anderson, 42 111. 514 ; Lickmon v. 
Harding, 65 111. 505 ; Calumet, &c. Dock 
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Co. V. Russell, 68 HI. 426. And see dis- 
senting opinion of Green, J., in Pickens 
V. Knisely, 29 W. Va. 1, 11 S. E. Rep. 
932. 

* Thompson v. New Eng. Mortg. Se- 
curity Co. (Ala.) 18 So. Rep. 315; Wil- 
liams V. Baker, 71 Pa. St. 476. 

6 Elliott V. Peirsol, 1 Pet. 328, 1 Mc- 
Lean, 11 ; First Nat. Bank v. Panl,- 75 
Va. 594, 40 Am. Rep. 740 ; Jourdan ». 
Jourdan, 9 S. & R. 268, 11 Am. Dec. 
724; Jamison v, Jamison, 3 Whart. 457, 
31 Am. Dec. 536; Watson v. Bailey, 
1 Binn. 470. 2 Am. Dec. 462; Griffith 
V. Ventress, 91 Ala. 366, 8 So. Rep. 
312; Shelton v. Aultman & T. Co. 82 
Ala. 315, 8 So. Rep. 232 ; Downing i;. 
Blair, 75 Ala. 216; Miller v. Marx, 55 
Ala. 322 ; Barnett v. Proskaner, 62 Ahi. 
486; Jin Wright v. Nelson (Ala.), 17 So. 
Rep. 91 ; Boursj;. Zachariah, 11 C:i'. 2Sl ; 
Barnett v. Shackleford, 6 J. J. Marsh. 532, 
22 Am. Dec. 100; Harty v. Ladti, 3 
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deed relates to the husband's property, and the certificate of 
acknowledgment does not conform with the requirements of the 
statute, upon the death of the husband the widow is entitled to 
recover her dower in the real estate covered by the deed.* Nei- 



Greg. 353 ; Lef twich v. Neal, 7 W. Va. 
569 ; Rollins f. Mena^er, 22 W. Va. 461 ; 
Robinson r. Noel, 49 Miss. 253 ; Willis v. 
GUttman, 53 Mita. 721 ; Haniton u. Ma< 
gee, 57 Miss. 410; Martin v. Harganiine, 
46 111. 322; Grnhain v. Anderson, 42 111. 
514, 92 Am. Dec. 89 ; Merritt i;. Yates, 
71 111. 636; Gray v. Ulrich, 8 K&m, 112; 
Smith V. Hunt, 13 Ohio, 260, 42 Am. 
Dec. 201 ; O'Ferrall v. Sim plot, 4 Iowa, 
381 ; Hartley v. Frosh, 6 Tex. 208 ; 
Freiberg i;. De Lamar (Tex. Civ. A pp.), 
27 S. W. Rep. 151. In Kentucky, G. St. 
ch. 81, § 17, which provides that the cer- 
tificate of an officer may be called in ques- 
tion for a mistake on his part, does not 
apply to a certificate of acknowledgment 
of a deed by a married woman. It can- 
not be shown that the officer failed to do 
what his certificate imports. The law in- 
tended to give to it, to the extent indi- 
cated, absolute verity. Otherwise, no 
confidence can be placed in the record of 
conveyances. Tichenor v, Yankey, 89 Ky. 
508, 12 S. W. Rep. 947 ; Cox t;. Gill, 83 Ky. 
669. Contra, in Missouri : Beio v. Mayes, 
79 Mo. 67 ; Clark v. Edwards, 75 Mo. 87 ; 
Steffen v. Bauer, 70 Mo. 399; Wannall 
». Kern. 57 Mo. 478 ; Webb t-. Webb, 87 
Mo. 541 ; Mays r. Pryce, 95 Mo. 603, 8 
S. W. Rep. 731 ; Barrett v. Davis, 104 
Mo. 549, 16 S. W. Rep. 377. In Pierce 
9, Georger, 103 Mo. 450, 15 S. W. Rep. 
848. Macfarlane, J., said: "These de- 
cisions do not seem to be in harmony with 
the rulings of other States on the sub- 
ject. It is generally held that, in case the 
married woman appears before the officer 
and makes an acknowledgment of the 
deed, the certificate of the officer will be 
ooncliuive against her, in the absence of 
fraud, in any contest between her and a 
pnirhnser in good faith and without ro- 
tiw. For a review of the authorities, see 
Pickens v. Knisely, 29 W. Va. I, 11 S. E. 



Rep. 932; and Paxtou v. Marshall, 18 
Fed. Rep. 364 an<l note. Such ruling 
becma better calculated to insure the se- 
cuiity of titles and the protection of 
purchasers. Titles in this State that have 
passed through the nands of married 
women are always open to suspicion, in 
view of the ri':ht of the woman at any 
time to attack them, regardless of the in- 
nocence and good fHith of the purchaser, 
and in viv;w of the frequency with which 
such right has been exercised. The pro- 
vision of our statute that ' neither the cer- 
tificate of acknowledgment, nor the proof 
of any such instrument, nor the record, 
nor the transcript of the record of such 
instrument, shall be conclusive, but the 
same may be rebutted ' (§ 698 Rev. 
St. 1879), probably controlled the de- 
cisions of our courts. This statute has 
been in existence since 1845, and possibly 
longer. The rule adopted has stood, 
through several revisions of the statute, 
without statutory change, and it must be 
regarded as in accord with the policy of 
the State. In the case at bar, plaintiff tes- 
tifies positively and unequivocally that she 
neither signed or acknowledged the deed, 
nor appeared before the officer for any 
purpose ; if this be true, then the deed, 
as to her, would be a forgery, and she 
had the right to show the fact. The cer- 
tificate of the notary was only prima facie 
evidence of the truth of its recitals, and it 
should have been left to the jury to deter- 
mine the preponderance of the evidence." 
The Missouri decisions are properly de- 
clared absurd and mischievous in Pickens 
V. Knisely, 29 W. Va. 1, 11 S. E. Rep. 
932, 940. 

1 First Nat. Bank v. Paul, 75 Va. 594. 
40 Am. Rep. 740. In Kerr u. Russell, 
69 111. 666, 670, 18 Am. Rep. 634, Mr. 
Chief Justice Breese said: "This court 
has often said that the provision of the 
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ther can the certificate of acknowledgment by a married woman iu 
due form be impeached or contradicted by parol evidence, unless 
upon clear proof of fraud or imposition practiced upon her with 
the knowledge or connivance of the grantee. Thus it cannot 
be shown, in contradiction of the certificate, that the wife was not 
examined separate and apart from her husband as required by 
statute,^ but that her husband was present.^ 

1208. An officer cannot amend his oertiflcate after it has 
passed out of his hands, except by taking the acknowledgment 
anew. He can make such new certificate only upon a re-acknow- 



law anthoHzing a justice of the peace, 
or other designated officer, to take the 
private examination of the wife, was de- 
signed as a hubstitute for the proceed- 
ing at common law by fine and recov- 
ery, whereby the rights of the wife on 
the one hand might be guarded, and 
a sure, indefensible, and unquestionable 
transfer of her right secured on the other. 
It cannot be supposed, whilst the legisla- 
ture were protecting the wife, they had no 
regard to the importance of inspiring con- 
fidence in the title. . . . The proceeding 
by fine and recovery never could be con- 
tradicted ; why, then, sliould its substitute 
be subjected to that test ? No man could 
be content with a title in all respects per- 
fect upon its face, when, upon the death 
of his vendor, his widow, with the assist- 
ance of the mR^istrnte.or without it, as in 
this case, may nndo what they have sol- 
emnly done, and without the possibility of 
contradiction, since the magistrate and 
the wife are alone privies and parties to 
her examination. ... Of what value 
would privy examinations be, where the 
wife has been quiet during the. lifetime of 
her husband, and conjures up, at a remote 
day, objections which are allowed to pre- 
vail ? Who would take a deed, to which 
a married woman is n party, with these 
probable direful results staring him in the 
face? Everything in relation to titles 
would be thrown into utter confusion, and 
irretrievable mischief would be the certain 
conseqnence.** 

^ Sec citations above, and Downing v, 
Blair, 75 Ala. 216; Shelton v. Aultman 
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& T. Co. 82 Ala. 315, 8 So. Rep. 832; 
Pickens u. Knisely, 29 W. Va. 1, 36, II S. 
E. Rep. 932, 940, dissenting opinion of 
Qreen, J , who says : " I have found but 
a single case out of Missouri where a mar- 
ried woman has ever, as against an inno- 
cent purchaser, been permitted bj parol 
evidence to contradict the facta stated iu 
such certificate that she personally ap- 
peared before the officer, or any other 
fact stated in such a certificate ; and that 
is Allen v. Lenoir, 53 Miss. 321." In 
MiMimippi a married woman cannot con- 
tradict the facta set out in the certificate, 
with the single exception of the statement 
that the married woman personally ap- 
peared before the notary or other officer. 
** While every other statement made iu 
such certificate must be regarded as 
ab<olutely true so far as an innocent 
purchaser is concerned, and not to be 
contradicted by any parol testimony, the 
statement that she personally appeared 
before such officer is not to be regarded 
as conclusively true, but can be proven by 
parol testimony to be false, and the title 
of an innocent purchaser be rendered 
utterly worthless." Allen u. Lenoir, 53 
Miss. 321 ; Johnston v. Wallace, 53 Miss. 
331. Green, J., in Pickens r. Knisely, 29 
W. Va. 1, 25, 11 S. E. Rep. 932, 940, says : 
" No case is cited in which any such dis- 
tinction was ever held by any court to 
exi>t ; and, so far as I know, no decision in 
any other State can be found which holds 
that there is any such difstinction.*' 

2 Keith V. Silberberg (Ky \ 29 S. W. 
Rep. 316. 
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letlginent of the deed.^ But iu a case in Missouri the court 
intimated that the officer might correct his certificate of a mar- 
ried woman's acknowledgment by setting out th.it she was exam- 
ined apart from her husband, and was made acquainted with the 
contents of the deed.^ Accordingly, long after the acknowledg- 
ment, the officer made a new certificate, conforming exactly to 
the requirements of the statute in regard to acknowledgments by 
married women. The jury, however, found that the latter cer- 
tificate was false, and the court remarked that, if the facts oc- 
curred as certified in that certificate, it was sufficient to account 
for the omission in the certificate made at the time.^ 

1209. There are some decisions to the contrary, directly 
aflirming the power of an officer who has made a mistake in his 
certificate of acknowledgment to correct it at any time afterwards 

^ Elliott V. Piersol, 1 Pet. 328 ; Elwood facts, it is difficult to perceive why such 

V. Klock, 13 Barb. 50 ; Bours v. Zacba- power should rest with the officer who 

riah, 11 Cal. 281, 70 Am. Dec. 779 ; Wedel made them." 

V. Herman, 59 Cal. 507 ; Durfee r. Garvey, ^ Waonall v. Kem, 51 Mo. 150. 

65 Cal. 406, 4 Pac. Rep. 377 ; Enterprise ^ Wanoall r. Kem, 57 Mo. 478. In 

Transit Co. u. Sheedy, 103 Pn. St. 492, Gilbraith v. Gilbraith, 78 Mo. 452, it was 

49 Am. Kep. 130; Merritt v. Tates, 71 held that after the deed has been del iv- 

Ul. 636, 22 Am. Rep. 128; Gilbraith v. ered,and the officer who took the acknow- 

Galliran, 78 Mo. 452 ; Harmon v. Magee, ledgment has gone out of office, he has no 

57 Mi^. 410; Newman v. Samuels, 17 power to correct a defect in his certificate. 

Iowa, 528 ; FirAt Nat. Bank v. Paul, 75 Winslow, C, delivering the opinion, said : 

Ya. 594, 40 Am. Rep. 740 ; McMulten v. " We have carefully exiimined the ques- 

Eagan, 21 W. Ya. 233; Srone v. Sledge, tion, and are all decidedly of the opinion 

87 Tex. 49, 24 S. W. Rep. 697. In Grif- that to extend the doctrine intimated in the 

fith V. Yen tress, 91 Ala. 366, 8 So. Rep. Kem cases heyond the official term of the 

812, Coleman, J., delivering the judgment officer performing the original act, so as 

of the court, said : " These conclusions to siititain the certificate before us, would 

may work a hardship in some cases, but result in the utter subversion of our entire 

they afford a much safer protection to system for the execution of deeds." A 

titleif than to leave such important inter- similar decision was made in Griffiths v. 

esTB to the voluntary action and unccrrain Yentress, 91 Aln. 366, 8 So. Rep. 312, in 

memor}' of the officer authorized by stat- which the case of Wannall v. Kem is ex- 

nte to take acknowledgments and make amined and criticised at length by Cole- 

the certificates. If he can add to a cer- man, J., who declares that the doctrine 

tificato, why Qfit subtract from it ? If that an officer, even while yet in office, 

be can make a new certificate four years may amend his certificate after he has 

after the deed has been delivered and rr- delivered it to the grantee, rests upon a 

corded, why not twenty years after, and, slim foundation so far as direct adjndica- 

perhaps, after parties and witnesses have tion is concerned ; and he decides that at 

died? If conrts of law and equity are any rate the officer cannot correct his 

powerless to inquire into and determine certificate after the expiration of his term, 

iho correctness of those certificates, and althou;;h hu still holds the office by virtue 

change them in accordance with the real of a reelection. 
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during his term of office, so that it will correctly state the facts 
as they occurred in the acknowledgment.^ But these decisions 
are contrary to the great weight of authority, which is to the 
effect that the officer cannot, after the deed has passed from his 
custody and he has no further jurisdiction in the premises, with- 
out a reexamination, or consent of the parties, indorse another 
certificate on the deed, or amend the one already made.^ 

1210. An acknowledgment by a married woman after her 
husband^s death does not validate a deed of her separate 
property executed during coverture. The deed might have been 
perfected by her at any time during coverture, and the effect of 
her acknowledgment would have related back to the time of the 
original delivery of the deed, in case no adverse rights had inter- 
vened. " But after the death of the husband the acknowledg- 
ment necessary to give the deed effect at the time it was made 
could not be made, and to make any other acknowledgment have 
that effect would be extending the doctrine unreasonably, and 
without due regard to the statute." An acknowledgment to the 
deed, such as is required of an unmarried woman, was not the 
acknowledgment that was essential to make perfect the deed, and 
therefore it did not have the effect of relating back and making 
that deed operate to convey her title to the property as of the 
time when the deed was delivered.* 

1211. When a wife's aoknowledgment of her signature to 
her husband's oonveyanoe is defective, a new aoknowledg- 
ment made by her with the intent to cure the defect will relate 
back to the original delivery of the conveyance by the husband, 
in case there are no intervening rights of third persons.* A 
defective acknowledgment by the wife is of no consequence in 
case she had no interest in the property, the husband, who was 



1 Jordan v. Corey, 2 lud. 385, 52 Am. 
Dec. 516; Stott v. Harrison, 73 Ind. 17; 
Harmon v. Magee, 57 Miss. 410; Wannall 
V. Keni, 51 Mo. 150; Miller v. Powell, 53 
Mo. 252. 

s In Boars v. Zachariah, U Cat. 281, 
70 Am Dec. 779, Mr. Justice Baldwin, 
who delivered the opinion, said : *^ We do 
not deem it necessary to criticise the case 
of Jordan v. Corey, 2 Ind. 385. That 
case we think wholly unsupported by 
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authority." See, also, Merritt v, Yates, 
71 III. 638, 23 Am. Rep. 128; Griffith 
V. Yen tress, 91 Ala. 366, 8 So. Kep. 312, 
where the cases are reviewed ; Shubert 
V. Winston (Ala.), 11 So. Rep. 200. 

 Chester v. Breitling (Tex. Civ. App.), 
30 S. W. Rcp.-464. per James, C. J., Ely, 
J., dissenting ; Halbert v. llendrix (Tex. 
Civ. App.), 26 S. W. Rep. 911. 

* Cahall i;. Citizens' Mut. Build. Asso. 
61 Ala. 232. 
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the sole owner, having duly acknowledged the deed.^ No ac- 
knowledgment by her in such ease is essential.^ 

1212. Neither a oourt of law nor a oourt of equity has 
power to amend a certificate of aoknowledgment.^ 

An omission of a statutory requirement essential to the validity 
of a married v^oraan's deed cannot be corrected in equity.* " A 
court of equit}' has no more jurisdiction than a court of law to 
recognize and give effect to instruments inoperative for want of 
compliance with a condition made by statute prerequisite to their 
validity." ^ Neither can lier deed, invalid on account of a defec- 
tive acknowledgment, or other omission of a statutory require- 
ment, be enforced in equity as an agreement to convey.® 

1213. In aome States there are statutes authorizing the refor- 
mation of certifioates of acknowledgment by the court.'' They 

1 Bassett v. Martin, 83 Tex. 339, 18 Rose, 40 Md. 387, 393 ; Grove v. Todd, 

S. W. Rep. 587. 41 Md. 633, 20 Am. Rep 76; Parcel! r. 

« Jacks V, Dillon, 6 Tex. Civ. App. 192, Goshorn, 17 Ohio, 10.5, 49 Am. Dec. 448 ; 

25 S. W. Rep. 645. Barrett u. Tewkslmry, 9 Cal. 13 ; Malloy 

• In re Millard, 5 Man., G. &. S. 753; v. Bruden, 88 N. C. 305 ; McMullen v, 

Drury v. Foster. 2 Wall. 24, Elliott v. Eaj^an. 21 W. Va. 233; Leftwich v. Neul, 

Piersol, 1 Pet. 328. Alabama : Griffiths 7 W. Va. 569 ; Ruleman v. Pritchett, 56 

p. Yentress, 91 Ala. 366, 8 So. Rep. 312; Tex. 482; Johnson v. Bryno, 62 Tex. 

Cox V, Holcomb, 87 Ala. 592, 6 So. Rep. 623; Williams v. EUingsworth, 75 Tex. 

309. California: Bours v. Zachariah, 11 480; Grapengetber v. Fejervary, 9 Iowa, 

Cal. 281, 70 Am. Dec. 779 ; Barrett v. 163, 74 Am. Dec. 336; Gill v. Fauntleroy, 

Tewksburj, 9 Ciil. 13; Selover v. Ameri 8 B. Mon. 177. 

can R. C. Co. 7 Cal. 266. Otherwise such * Trustees v. Davison, 65 111. 124 ; 

amendment provided for under the Code. Townsley v. Chapin, 12 Allen, 476, 480. 

Wed«»l V. Herman, 59 Cal. 507. lUinois: per Foster, J.; Jewett v, Davis, 10 Allen, 

Martin v. Hargardinc, 46 III. 322. In- 68. 

dlana : Hamar v. Medsker, 60 Ind. 413. « Martin v. Dwelly, 6 Wend. 9, 21 Am. 

Iowa : Grapengather v. Fejervary, 9 Iowa, Dec. 245. 

163, 74 Am. Dec. 336. Kentnoky: Bar- ^ Califomia: Civ. Code, § 1202; We- 

nettr. Shackelford, 6. L J. Marsh. 532,22 del v. Harman. 59 Cal. .^07; Hutchin- 

Am. !)«•. 100. Maryland: Gebh v. Rose, son v. Ainsworih, 63 Cal. 286. Ohio: R. 

40 Md 3f*7 ; Grove v. Todd, 41 Md. 633, S. 1890; Kilboum v. Furv, 26 Ohio St. 



20 Am. Rep. 76. Kiaioiiri : Shroyer v. 153; Dengenhart r. Cracraft, 36 Ohio St. 

Nickell, 55 Mo. 264; Wannall V. Kem,51 549. Fennsylyania : Act of May 2.5, 

Mo. 150. Hew York: Knowles v. Mc- 1878; I Brijrhrly's Pnrdon's Dig. 1894, 

Camly, 10 Paige, 342. Ohio: Kolten- p. 635, §§ 34, 35. Tennessee: Code, 

brock 17. Cracraft, 36 Ohio St. 584 ; Silli- §§ 2080-2089. See Brankley v. Tomen y, 

man v. Cummins, 13 Ohio, 116. Tennet- 9 Bax. 275, holding that the officer may 

•ee: Shields v. Netherland, 5 Lea, 193; make oath and correct certificate in a for- 

Campbell v, Taal, 3 Yerg. 548. eign state where the acknowledgment was 

* Drary v. Foiter, 2 Wall. 24 ; Dickin- taken ; and Grotenkemper v. Carver, 4 

•on r. Glenney, 27 Conn. 104 ; Gebb v. Lea, 375, holding that the officer may 
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have been passed for the purpose of curing defects arising from 
the ignorance or carelessness of persons intrusted with the power 
of taking acknowledgments. The general policy of the law 
requires that the presumption of absolute accuracy shall attach 
to such official certificates ; and to aid this presumption, rather 
than to interfere with it, the statutes seek to remedy such defects 
in a due and orderly manner. The remedy is an equitable one, 
and must be pui'sued in the manner of other equitable remedies. 
All parties interested in the subject-matter must be before the 
court. Otherwise a certificate might be established as valid for 
one party, and the same certificate when contested by another 
party might be held to be invalid.^ The evidence that the deed 
was in fact properly acknowledged, and that the defect is one of 
form, should be clear to authorize the court to reform a certifi- 
cate.2 

A statute authorizing a suit and judgment to correct errors in 
acknowledgments may operate in cases of certificates of acknow- 
ledgments made before the act was passed, without being open to 
the objection that the statute is applied retrospectively; for the 
statute does not create a right where none existed before, but 
simply permits the judgment of a court to be substituted for 
the defective certificate.^ 

1214. Statutes providing for reforming oertifioates of ao- 
knowledgment should be liberally construed to carry out the 

make oath to the correctiou after he goes provides that a deed made in good faith 

out of office. See, also, Vaughn v. Car- for a valuable consideration shall not be 

lisle, 2 Lea, 525; Garth v. Fort, 15 Lea, wholly void by reason of any defect in any 

683; Stroud v, McDaniel, 12 Lea, 617. statutory requisite in signing, sealing, at- 

The amended certificate as between the testation, acknowledgment, or certificate 

parties and volunteers under them relates of acknowled^meur, but may be allowed 

back to the date of the origin<il acknow- to operate as an agrtcinent to convey, 

ledgment. Grotenkemper v. Carver, 9 2 Comp. Laws, 1351. This has been held 

Lea, 280. Texas : R. S. art. 4353. This to extend to defective scknowledgmcnts. 

statute does not validate an acknowledg- Healey v. Worth, 35 Mich. 166. But a 

ment not properly taken, but provides certificate of acknowledgment without the 

for correcting the certificate to show that seal of a commi-nioner is void, and can- 

the acknowledgment was in fact correctly not be amended under this act. BueU v. 

made. Johnson v. Taylor, 60 Tex. 360. Irwin, 24 Mich. 145. 

An action for this purpose is barred by ^ Manufacturers* N. Gas Co, v. Doug- 

the statute of limitations in four years, lass, 130 Pa. St. 283, 18 Atl. Kep. 630. 

Norton u. Davis, 83 Tex. 32, 18 S. W, a Si)encer r. Reese, 165 Pa. St. 158, 

Rep. 430 ; Stone v. Sledge. 87 Tex. 49, 24 30 Atl. Rep. 722. 

S. W. Rep. 697. « Johnson r. Taylor, 60 Tex .^60. Con- 
In Michigan there if a statute which tra, Judson v. Porter, 53 CmI. 4S2 
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purpose for which they were enacted ; and thei*efore a proviso in 
such statute that it shall not apply where suit has already been 
commenced to recover the land conveyed by the deed, to which 
is appended such defective acknowledgment, is held to exclude 
from the operation of the act only cases in which such suit to 
recover the land had been commenced before the date of the 
passage of the act.^ 

The reformation provided for by the statute contemplates those 
cases where the actual facts are in accordance with the law, but 
the certificate fails to set them out in due form.^ It has no 
application when the certificate is in due form, but it is claimed 
that it is not true in fact ;^ nor where the certificate is not in due 
form, and there is a failure to establish the facts necessary to sus- 
tain a formal certificate ; ^ nor where the deed is not defective in 
acknowledgment, but in the form of the deed itself, as where it 
is so worded as to purport to convey only a dower interest when 
it was intended to pass an estate in fee.^ 

1215. Betroaotive legrislation to oure a defective acknow- 
led^rment is sustained upon the ground that it does not ohange 
the deed, but that it operates only upon the mode of proof .^ 
An act curing defective acknowledgments applies to deeds upon 
which suits have been commenced before the passing of the act ; 
and if the act was passed pending an appeal in such suit, the 
appellate court must determine the case under the law in force 
at the time of the decision J But if a judgment had been ren- 
dered prior to the passage of the validating statute, though the 
case is still pending in an appellate court, the judgment cannot 
be affected by such statute.^ 



^ Manufacturers* N. Gas Co. v. Dong- 
lass, 130 Pa. St. 283, 18 Atl. Hep. 630. 

» Bowdpn r. Bland, 53 Ark. 53, 13 S. 
W. Rep. 420. 

* Crcssona Asso. v. Sowers, 134 Pa. St. 
354, 19 Atl. Eep. 686. 

« Hand v. Weidner, 151 Pa. St. 362, 25 
Atl. Rep. 38. 

* Bowden v. Bland, 53 Ark. 53, 13 S. 
W. Rep. 420. 

* Barnet v. Barnet, 15 S. & R. 72, 16 
Am. Dec. 516; Shonk r. Brown, 61 Pa. 
St. 321 ; Joumeay v. Gibson, 56 Pa. St. 
57; Tate v, Stooltzfooe, 16 S. & R. 35; 



Shrawder r. Snyder, 142 Pa. St. 1, 21 Atl. 
Rep. 796, 28 W. N. C. 84, 21 Atl. Rep. 
796, 28 W. N. C. 84 ; Grove v. Todd, 41 M'l, 
633. 20 Am. Rep. 76 : Dnlany v, Tilpli- 
man, 6 G. & J. 461 ; DeD)2:eDhart v. Cra- 
craft, 36 Ohio St. 549 ; Cliesnut v. Shane, 
16 Ohio 599, 47 Am. Dec. 387; John- 
son V. Taylor. 60 Tex. 360 ; Logan v. Wil- 
liams, 76 111. 175 ; Maxey v. Wise, 25 Ind. 
1; Newman v. Samuels, 17 Iowa, 528; 
Stroud V. .McDnniel, 12 Lea, 617. 

' Cooler's Const. Lim. 476; Green v. 
Abraham, 43 Ark. 420. 

* Barnet v. Barnet, 15 S. & R. 72, 16 
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§ 1216.] ACKNOWLEDGMENT. 

1216. A curative statute is constitutional and valid if rights 
of third parties have not accrued, but does not divest the title 
of a party who has acquired title by a subsequent deed from the 
same grantor, which is registered prior to the enactment of the 
curative statute.^ 

« 

Under a statute validating recorded deeds which have been 
acknowledged according to the laws of other States where they 
were executed, such deeds are to be considered, upon a question of 
priority, as having been properly acknowledged and recorded 
originally.^ If the statute makes valid only such conveyances as 
have been acknowledged according to the laws and usages of the 
State in which such conveyances were acknowledged, it must 
be shown that an acknowledgment claimed to have been vali- 
dated thereby was not merely legal under the laws of that State, 
but that the certificate of acknowledgment was in accordance with 
the usages of such State.^ 

Curative acts in terms relating only to acknowledgments of 
deeds have been held to cover any defects in their attestation.^ 

Am. Dec. 516 ; Wright v. Graham, 42 43 Ark. 420 ; Johnson v, Richardson, 44 

Ark. 140. Ark. 365. 

1 Gordon v. Collett, 107 N. C. 362, 12 ^ p^ast v. Pugh, 71 Iowa, 162, 32 N. 

8. E. Kep. 332 ; Summer i;. Mitchell, 29 W. Rep. 309 ; Carson v, Thompson, 

Fla. 179, 10 So. Rep. 562 ; Barton v. Mor- 10 Wash. 295, 38 Pac. Rep. 1116. 

ris, 15 Ohio, 408; Watson r. Mercer, 8  Krueger v. Walker (Iowa), 63N.W. 

Pet. 88 ; Buckley v. Early, 72 Iowa, 289, Rep. 320. 

33 N. W. Rep. 769 ; Green v. Abrahams, * Carson i;. Thompson, 10 Wash. 295, 
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tute a delivery, 1289-1301. 



I. A Matter of Intention, 

1217. Delivery is an essential part of the execution of a 
deed. It does not take effect until there is a delivery to the 
grantee, either actual or constructive.^ The usual and simplest 



» Yonnge v. Gnilbeau, 3 Wall. 636. 
Alabama : Goodlett u. Kelly, 74 Ala. 213 ; 
Bemheim v. Horton (Ala.), 15 So. Rep. 
832. Arkanaaa: Miller v. Physick, 24 
Ark. 244. California : Barr v. Schroeder, 
32 Cal. 609 ; Fitch v. Bunch, SO Cal. 208 ; 
Bank v. Bailhache, 65 Cal. 327, 4 Pac. 
Rep. 106. Colorado: Rittmaster v. Bris- 
bane, 19 Colo. 371, 35 Pac. Rep. 736. 
Connectient : Jones v. Jones, 6 Conn. Ill, 

16 Am. Doc. 35. Georgia : Black v, Thorn- 
ton. 31 Ga. 641 ; Oliver v. Stone, 24 Ga. 
63 ; Maddox r. Gray, 75 Ga. 452. Illinois : 
Weber r. Christen, 121 lU. 91, 11 N. E. 
Rep. 893; Price r. Hudson, 125 111. 284, 

17 N. E. Rep. 817 ; Skinner ir. Baker, 79 
III. 496; Oline v. Jones, 111 111. 563; 
Byars v. Spencer, 101 111. 429, 40 Am. 
Rep. 212; McEIroy r. Miner, 133 111. 156. 
24 N. E. Rep. 435. Indiana: Jones v. 
I»fele«i, 99 Ind. 317 ; Tharp r. Jarrell,66 
Ind. 52; Scobey v. Walker, 114 Ind. 254, 
15 N. E. Rep. 674; Colee v. Colee, 122 
Ind. 109, 23 N. E. Rep. 687. Maine: 

VOL. n. 



Jackson o. Sheldon, 22 Me. 569 ; Brown 
V. Brown, 66 Me. 316; Jewett v. Pres- 
ton, 27 Me. 400; Foster v. Perkins, 42 
Me. 168. Massaobuaetts : Fairbanks t*. 
Metcalf, 8 Mass. 230 ; Maynard v. May- 
nard, 10 Mass. 456, 6 Am. Dec. 146 ; Fay 
V. Richardson, 7 Pick. 91. Michigan: 
Thatcher v. St. Andrews Church, 37 
Mich. 264 ; Ritter v. Ritter, 42 Mich. 108, 
3 N. W. Rep. 284. MindBsippi : Arm- 
strong V. Stovall, 26 Miss. 275 ; Davis v. 
Williams, 57 Miss. 843. Missoari : Turner 
r. Carpenter, 83 Mo. 333 ; Snenthen r. 
Sneathon, 104 Mo. 201, 16 S. W. Rep. 
497 ; Allen v. De Groodt, 105 Mo. 442, 16 
S. W. Rep. 494, 1049 ; Crowder v, Searcy, 
103 Mo. 97, 15 S. W. Rep. 346, New 
Hampshire : Cook v. Brown, 34 N. H. 460. 
New Jersey: Crawford v. Bertholf, 1 
N. J. £q. 458; Cannon v. Cannon, 26 
N. J. Eq. 316. New York: Jackson v. 
I^ek, 12 Wend. 105; Jackson v. Rich- 
ards, 6 Cow. 617; Osterhout v. Shoe- 
maker, 3 Hill, 513 ; Stephens v. Bufialo & 
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§ 1218.] 



DELIVERY. 



mode of delivery is the actual handing over of the deed by the 
grantor to the grantee with the expressed intention of passing the 
title. But such a manual passing over of the deed is not abso- 
hitely essential in any case. 

1218. Delivery is a question of fact, and a question that is 
often difficult to determine. If there is any test applicable to 
all cases, it is to be found in intention. The evidence of inten- 
tion is to be found in acts and words. But a deed may be deliv- 
ered by acts without words, or by words without acts, though 
ordinarily both words and acts go to the making of a delivery.^ 
Thus if the grantor, having executed a deed with the intention of 



N. Y. City R. Co. 20 Barb. 332 ; Mitchell 
V. Bartlett, 51 N. Y. 447 ; Weed v. Hew- 
lett, 12 N. Y. Sapp. 606; Cnssack v. 
Tweedy. 126 N. Y. 81, 26 N. E. Rep. 
1033 ; Fisher v. Hall, 41 N. Y. 416 ; Bryant 
V. Bryant, 42 N. Y. 1 1 . Ohio : Hammell v. 
Hammell, 19 Ohio, 17. Oregon: Fhid v. 
Smith, 14 Oreg. 82, 12 Pac. Rep. 365, 58 



302; Whitman 17. Heneberry, 73 111. 109. 
Indiana: Vanghan v, Gorman, 94 Ind. 
11; Bnrkholder v, Casad, 47 Ind. 418; 
Somers v. Pumphrey, 24 Ind. 231. Maine : 
Brown t;. Brown, 66 Me. 316 ; Hatch v. 
Bates, 54 Me. 136 ; Porter v. Cole, 4 Me. 
20; Hill V. McNichol, 80 Me. 209, 13 Atl. 
Rep. 883. Maryland : Byers v. McClan- 



Am. Rep. 281. Tennessee : Davis v. Cross, ahan, 6 6. & J. 250; Stewart v, Redditt, 

14 Ivea, 637, 52 Am. Rep. 177; Brevard 3 Md. 67. Michigan: Thatcher v. St. 

y. Neely, 2 Sneed, 164. Texas: Mc Laugh- Andrew's Church, 37 Mich. 264. Hew 

lin V. McManigle, 63 Tex. 553 ; Dikes v, Jersey : Crawford w. Bertholf, 1 N. J. Eq. 

Miller, 24 Tex. 417; Hubbard t;. Cox, 76 458; Cannon v. Cannon, 26 N. J. £q. 

Tex. 239, 13 S. W. Rep. 170. Vermont: 316. Kew York: Jackson u, Phipps, 12 

Dwinell v. Bliss, 58 Vt. 353, 5 Atl. Rep. Johns. 418, per Spencer, J.: "The deliv- 

317 ; Stiles r. Brown, 16 Vt. 563; Elmore ery must be either actual by doing some- 

V. Marks. 39 Vt. 538 ; Gorham v. Meach- thing and saying nothing, or else verbal by 



am, 63 Vt. 231, 22 Atl. Rep. 572 ; Pad- 
dock V. Potter, 67 Vt. 360, 31 Atl. Rep. 
784. Virginia: Harman v. Oberdorfer, 
33 Gratt. 497 ; Skipwith v. Cunningham, 
8 Leigh, 271, 281. West Virginia : Lang 
r. Smith, 37 W. Va. 725, 17 S. E. Rep. 
213. 
^ Alabama: McLnre v. Colclongh, 17 



saying something and doing nothing ; or 
it may be by both, but by one or both of 
these it must be made." Missouri: Snea- 
then i\ Sneathen. 104 Mo. 201, 16 S. W, 
Rep. 497 ; Standiford v. Standiford, 97 
Mo. 231, 10 S. VV. Rep. 836; Burke i7. 
Adams, 80 Mo. 504 ; Crowder v. Searcy, 
103 Mo. 97, 15 S. W. Rep. 346. HorUi 



Ala. 89 ; Elsberry v. Boykin, 65 Ala. 336 ; Carolina: Waddell v. Hewitt, 1 Ired. Eq. 



Simmons v. Simmons, 78 Ala. 365. Del- 
aware: Porter r. Buckingham, 2 Harr. 
197. Illinois: Price v. Hudson, 125 111. 
284, 17 N. E. Rep. 817; Byars v, Spen- 
cer, 101 111. 429, 40 Am. Rep. 212 ; Otis 
V. Spencer, 102 111. 622, 40 Am. Rep. 617 ; 
Benneson v. Aiken, 102 111. 284, 40 Am. 
Rep. 592; Walker v. Walker, 42 111. 311, 
89 Am. Dec. 445 ; Bryan v. Wash, 7 111. 



475 ; Devereux v, McMahon, 108 N. C. 
134, 12 S. E. Rep. 902. Oregon : Fain v. 
Smith, 14 Orep. 82, 12 Pac. Rep. 365, 58 
Am. Rep. 281 ; Flint v. Phipps, 16 Oreg. 
437, 19 Pac. Rep. 543. Pennsylvania: 
Dayton v. Newman, 19 Pa. St. 194; 
Pennsylvauia Co. v. Dovey, 64 Pa. St. 
260. Vermont : Gorham ?*. Mfachani, 63 
Vt. 231, 22 Atl. Rep. 572. Wisconsin: 



557, 565; Rountree v. Smith, 152 III. 493, Bogle v. Bojrie, 35 Wis. 659 ; Welch v. 
38 N. E. Rep. 680; Blake v. Fash, 44 111. Sackett, 12 Wis 243. 
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A MATTER OF INTENTION. [§§ 1219, 1220. 

passing the title, hands it to the grantee without saying a word, 
there is a good delivery. And so with the like intention if the 
grantor, having executed a deed which is lying in the presence of 
the parties, directs the grantee to take it, and the latter signifies 
his assent, the delivery is complete without either of the parties 
touching the deed.^ So, if a deed, executed in the presence of 
the parties, be left with the attorney or justice of the peace who 
drew it for safe-keeping, the delivery is complete.^ It is the 
intention in all cases that gives vitality to the act, whatever it 
may be, or to the words, whatever they may be.^ 

1210. Delivery of the deed in modern conveyancing takes 
the place of livery of seisin under the old law.^ In feudal 
times delivery of possession of the land in a public and notorious 
manner was the thing essential to the vesting of title to the land. 
^^This became gradually diminished in importance until the 
manual delivery of a piece of the turf, and many other symbolic 
acts, became sufficient. When all this passed away, and the crea- 
tion and transfer of estates in land by a written instrument, called 
the act or deed of the party, became the usual mode, the instru- 
ment was at first delivered on the land in lieu of livery of seisin. 
Finally, any delivery of the deed, or any act which the party 
intended to stand for such delivery, became effectual to pass the 
title." * 

1220. Delivery is primarily a matter of intention. Whether 
there has been a delivery of the deed is a question of fact rather 
than of law, depending upon the intent of the grantor to vest an 



1 Shelton't Case, 1 Cro. Eliz. 7, in the 
words of the reporter. The case was : 
Lessee for years grants his term by deed, 
and sealeth it in presence of divers and of 
the grantee himself ; and the deed at the 
same time was read, but not delivered ; 
nor did the grantee take it, bnt it waii left 
behind them in the same place. The 
opinion of all the jndges was that it was a 
?ood grant ; for the parties came for that 
porpose, and performed all that was requi- 
site for the perfecting it, except an actual 
delivery; hut it being left behind them, 
and not countermanded, it shall he said a 
delivery in law. See, nNo, Sonverbye » 
Arden, 1 Johns. Ch. 240. 



a Orr V. Clark, 62 Vt. 136, 19 Atl. Rep. 
929. 

8 XenoB V. Wickham,L. R. 2 H. L. 296, 
reversing same case in 13 C. B. N. S. 
381, 14 C. B. N. S. 435; Byars v. 
Spencer, 101 111.429. 40 Am. Rep. 212; 
Weber v. Christen, 121 lU. 91, 11 N. E. 
Rep. 893, per Mulkey, J. ; Bryan v. Wash, 
7 III. 5.*)? ; Dayton v, Newman, 19 Pa. St. 
194; Black v. Sharkey, 104 Cal. 279, 37 
Pac. Rep. 939; Hastings t;. Vaughn, 5 
Cal. 315; Hibberd v. Smith, 67 Cal. 547, 
4 Pac. Rep. 473, 8 Pac. Rep. 46. 

* Harrington v. Gage, 6 Vt. 532. 

A United States v. Schnrz, 102 U. S. 
378, 398. 
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§ 1220.] DELIVERY. 

estate in the grantee.^ If a deed be so disposed of as to evince 
clearly the intention of the grantor that it shall take eflfoct as a 
conveyance, it is a suflBcient delivery .^ This intention may be in- 



1 Gamons v. Kni^Iit, 5 Barn. & C. 673 ; 
Xenos V. Wickham, L. R. 2 H. L. 596 ; 
Younge v, Guilbeau, 3 Wall 636, 641. 
Alabama: Alexander v. Alexander, 71 
Ala. 295. California : Hastings t'.Vaughn, 
5 Cal. 315; Deau v. Parker, 88 Cal. 283, 
26 Pac. Kep. 91. Delaware: Jamison v. 
Craven, 4 Del. Ch. 311. Oeor^^a : Ross 
V. Campbell, 7.1 Ga. 309. Illinois: Weber 
V. Christen, 121 III. 91, 11 N. E. Rep. 893 ; 
Dousrlas v. West, 140 111. 455, 31 N. E. 
Rep. 403 : Masterson i\ Cheek, 23 111. 72 ; 
Otis V. Spencer, 102 111. 622, 40 Am. Rep. 
617; Byars v. Spencer, 101 111.429,40 
Am. Rep. 212; Gunnell t'. Cockerill, 79 
111. 79; Walker r. Walker, 42 111. 311; 
Bryan r. Wash, 7 111. 557 ; Roane v. 
Baker, 120 111. 308, U N. E. Rep. 246; 
McElroy v. iliuer, 133 111. 156, 24 N. E. 
Rep. 435; Hill v. Hill, 119 111. 242, 10 
N. E. Rep. 667 ; Burnap v. Sharpsteen, 
149 111. 225,36 N. E. Rep. 1008; Lan- 
caster V. Blaney, 140 111. 203, 29 N. E. 
Rep. 870; Shovers v. Warrick, 152 111. 
355, 38 N. E. Rep. 792; McDonald v. 
Minnick, 147 111. 651, 35 N. E. Rep. 367 ; 
Otis V. Beckwith, 49 111. 121. Indiana: 
Somers v. Pumphrey, 24 Ind. 231 ; Hotch- 
kiss V. Olmstead, 37 Ind. 74 ; Berry v. 
Anderson, 22 Ind. 36; Stokes v. Ander- 
son, 118 Ind. 533, 21 N. E. Rep. 331. 
Iowa : Tallman v. Cooke, 39 Iowa, 402 ; 
Ware v. Smith, 62 Iowa. 159, 17 N. W. 
Rep. 459; Robinson v. Gould, 26 Iowa, 
89; Craven v. Winter, 38 Iowa, 471 ; 
Steel V. Miller, 40 Iowa, 402 ; McKenna 
V. Kelso, 52 Iowa, 727, 3 N. W. Rep. 152; 
Parker v. Parker, 56 Iowa, 111.8 N. W. 
Rep. 806 ; Richardson v. Grays, 85 Iowa, 
149, 52 N. W. Rep. 10 ; Farmers' & Trad- 
ers' Bank v. Haney, 87 Iowa, 101, 54 N. 
W. Rep. 61 ; Hutton v. Smith, 88 Iowa, 
238, 55 N. W. Rep. 326. Kentnoky ; 
Abert v. Lape (Ky.), 15 S. W. Rep. 134. 
MaasachnsettB : Stevens v. Stevens, \t)0 
Mn.s8. 557, 23 N. E. Rep. 8, 378 ; Shurt- 
lefF V. Francis, 118 Mass. 154; Perry v, 
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Porter, 121 Mass. 522 ; Parrott r. Avery, 
159 Mass. 594, 35 N. E. Rep. 94; Hawkes 
V. Pike, 105 Mass. 560; Brabrook v. Bank, 
104 Mai>s. 228, 232; Chase v. Breed, 5 
Gray, 440. Midhigan: Thatcher t^. St. 
Andrew's Charch, 37 Mich. 264. Misais- 
sippi : Davis v. Williams, 57 Miss. 843. 
Missoori: Gil more r. Morris, 13 Mo. A pp. 
114; Standiford v. Standiford, 97 Mo. 
231, 10 S. W. Rep. 836. Hammeralough 
V.Cheatham, 84 Mo. 13. Montana: Mar- 
tin V. Flaharty, 13 Mont. 96, 32 Pac. 
Rep. 287. Few Hampshire: Hurlburt 
V. Wheeler, 40 N. H. 73. Few Jersey: 
Ruckman v. Ruckman, 32 N. J. Eq. 259 ; 
Jones V. Swayze, 42 X. J. L. 279 ; Mart- 
ling V. Martling, 47 N. J. Eq. 122, 20 Atl. 
Rep. 41 ; Vreeland v. Vreeland, 48 N. J. 
Eq. 56, 21 Atl. Rep. 627. Forth Caro- 
lina : M'Kce v. Hicks, 2 Dev. 379. Ore- 
gon : Fain v. Smith, 14 Greg. 82, 58 Am. 
Rep. 281. Tennessee : Martin v. Ramsey, 
5 Humph. 350 ; Corley v. Corley, 2 Coldw. 
524. Vermont : Dwinell v. Bliss, 58 Vt. 
353,5 Atl. Rep. 317; Elmore v. Marks, 
39 Vt. 538 ; Lindsay v, Lindsay, 1 1 Vt. 
621 ; Orr v. Clark, 62 Vt. 136, 19 Ad. 
Rep. 929. 

^ Delaware: Doe v. Beeson, 2 Hoast 
246. Illinois : Benson v. Hall, 1 50 111. 60, 
86 N. E. Rep. 947; Price v. Hudson, 125 
111. 284, 17 N. E. Rep. 817; Gunnell v. 
Cockerill, 79 III. 79; Miller v. Mcers, 
155 ni. 284, 40 N. E. Rep. 577 ; Benne- 
son V. Aiken, 102 III. 284. Maasaohn- 
setto : Mills v. Gore. 20 Pick. 28. Min- 
nesota : Stevens v. Hatch, 6 Minn. 64 ; 
Conlan r. Grace, 86 Minn. 276, 30 N. W. 
Rep. 880; Gaston v. Merriam, 33 Minn. 
271, 22 N. W. Rep. 614; Schmitt v. 
Schmitt, 31 Minn. 106. 16 N. W. Rep. 
543 ; Thompson r. Easton, 31 Minn. 99, 
16 N. W. Rep. 542. Missonri : Tyler v. 
Hall. 106 Mo. 313, 17 S. W. Rep. 319. 
Febraska : Brittaiu v. Work, 13 Neb. 347. 
Few Hampshire: Warren v. Swett, 81 
N. H. 332. Texas : Hubbard v. Cox, 76 



A MATTER OF INTENTION. 



[§ 1221. 



ferred from a variety of circumstances. It may be inferred from 
the gi'antor's acts and declarations at the execution of the deed, 
or even from his subsequent acts and declarations. It may be 
inferred also from the attendant circumstances and from subse- 
qnent events ; but in such case the circumstances must be such 
as satisfactorily to indicate the grantor's intention to part with 
the deed and to put it within the control of the grantee.^ The 
fact that the grantee enters into possession of the land and makes 
improvements is a circumstance tending to show the grantor's 
intention to deliver the deed and complete the sale.^ 

1221. It is essential, however, that the deed should be com- 
pleted ready for delivery, in order to make the transfer of the 
possession of it from the grantor to the grantee or his agent 
effectual as a delivery. That the instrument is lacking in an 
essential particular affords a presumption that the parties did 
not intend the transfer of it to be a delivery to take effect pres- 



Tex. 239, 13 S. W. Rep. 1 70. TenneMee : 
l^ichol t;. Dayidson Co. 3 Tenn. Ch. 547. 
Veraumt: Orr v. Clark, 62 Vt. 136, 19 
Atl. Rep. 929. Wiieonflin: Tisher v. 
Beckwith, 30 Wis. 5.5. 

In Price r. Hudson, 125 lU. 284, 17 N. 
E. Rep. 817, a man about to enlist in the 
arroj, at tlie time of the Civil War, made 
a deed to his wife, and placed it in a trunk 
in the dwelling-house, telling his wife that 
if he was killed she should take the deed 
and have it recorded. He returned two 
Tears afterwards, but never afterwards 
saw thf; deed, and the grantee took no 
manuttl possession of it until ten years 
after its execution, when she took it from 
the trunk, and, on advice that it was in- 
effectual to convey title, she destroyed it. 
In an action to subject the premises to a 
mechanic's lien as her property, it was 
held that the deed nerer took effect for 
want of a delivery. 

* Cannon r. Cannon, 26 N. J. Eq. 316 ; 
Vonght p. Vought, 50 N. J. Eq. 177, 27 
Atl. Rep. 489 ; Dean v. Parker, 88 Cal. 
283, 26 Pac Rep. 91 ; McLaughlin v. 
McManijzle, 63 Tex. 553 ; Tyler v. Hall, 
106 Mo. .31.3, 17 S. W. Rep. 319. 

Huse t\ Den, 85 Cal. 390, 24 Pac Rep. 
790. In this case the deed remained in 



possession of the grantor. The deed was 
a deed of trust to two trustees, of whom 
the grantor was one, and the other trustee 
was present at the time of its execution, 
and consented to act as a trustee. It was 
intended to be a deed of settlement for 
the benefit of the grantor's children, and 
was in the nature of a covenant to stand 
seised for their benefit. These circum- 
stances were held to be sufficient to war- 
rant the finding of a complete execution 
and delivery. 

In Terhune v. Oldis, 44 N. J. Eq. 146, 
150, 14 Atl. Rep. 638, Chancellor McGill 
said : ** To show delivery, there must be 
proof of that which evinces an inteution 
on the pan of the grantor to part with 
the instrument, and. of course, to pass 
the title." And in Ordinary v. Thatch- 
er, 41 N. J. L. 403, 409, Chief Justice 
Beasley said, in substance, that the true 
theory is that a deed is delivered when- 
ever it is intended that it shall go into 
effect by force of what is said or lone, 
without anv further future declaration or 
act. And see Vreoland i\ Vreeland, 48 
N. J. Eq. .56, 21 Atl. Rep. 627. 

2 McFnll r. McFall, 136 Ind. 622, 36 N. 
E. Rep. 517; Williams v. Williams, 148 
III. 426, 36 N. E. Rep 104. 
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§ 1222.] DELIVERY. 

ently.^ Thus one wishing to buy certain land sent to a banker 
the consideration money and a form of deed, on the execution of 
which the banker was authorized to pay the money to the vendor 

and send the deed to the vendee. The vendor executed the deed, 

• 

but directed the banker not to deliver it until certain changes had 
been agreed to. Before these changes had been made the banker, 
while still holding the deed and the money, became insolvent and 
made an assignment. It was held that the vendor could n6t 
recover the consideration money from the assignee, because the 
deed had never been delivered.^ And so, where a deed signed by 
only a portion of the grantors remains in possession of one of the 
grantors, and is not recorded until fifty years after a subsequent 
deed, sealed and delivered by all the grantors, is recorded, the 
conclusion is inevitable that it was never delivered or intended to 
become operative.^ 

Of course there may be a complete delivery and acceptance of 
the deed without its complete execution, as where its execution 
by the grantor's wife is lacking, and it is delivered on the under- 
standing that she is to execute it thereafter ; and in that case, on 
its execution by her, the grantee cannot be heard to say that 
he never accepted it. But in such case the delivery would be 
implied under circumstances which would be sufficient to afford a 
presumption of the delivery of a completed deed. The delivery 
of the deed before completion must be established by positive 
evidence.* 

1222. There must be some evidence of an intent to deliver. 
Simply proving that a deed was signed and attested and left on 
the table without a delivery to any person, and in the absence of 
the grantee, is not sufficient evidence of a delivery.^ A grantor 
signed a deed, bill of sale, and promissory note, and left them 
upon the table. He neither said nor did anything to indicate 
an intention to deliver them ; on the contrary, the circumstances 
show that he did not want to execute the writing at that time. 

1 Jordan v. Davis, 108 111. 336; Good. ^ Terhane v. Oldis, 44 N. J. Eq. 146, 
lett V. Kelly, 74 Ala. 213; Cu«ack v. 150,14 Atl. Rep. 638 ; Ordinary u. Thatch- 
Tweedy, 56 Hun, 617, 11 N. Y. Supp. 16. er, 41 N. J. L. 403; Vreeland v. Vree- 

2 Griffith V. Winborne, 105 N. C. 403, land, 48 N. J. Eq. 56, 21 Atl. Rep. 627 ; 
10 S. E. Rep. 855. Ruckman v. Ruckman, 33 N. J. Eq. 354 ; 

' Cusack ». Tweedy, 1 1 N. Y. Supp. 16. Hujjhes v. Easten, 4 J. J. Marsh. 472, 
* Dikeman v. Arnold, 78 Mich. 455, 44 20 Am. Dec. 230 ; Flannigan t\ Goggins, 
N. W. Rep. 407. 71 Wis. 28, 36 N. W. Rep. 846. 
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He reserved the right to examine them on the next day, and 
it was agreed that, if they were found incorrect, corrections 
should be made. While the papers were lying upon the table, 
one of the grantors named therein took them up and gave them 
to his clerk, with instructions to put them in his vault. It was 
held there was no delivery.^ 

But evidence that a deed, executed by the grantor in the house 
of the grantee, at his request was left lying upon the table of the 
grantee, who picked it up and put it away, is sufficient to prove 
a delivery of the deed, aside from any presumptions arising from 
the possession of the deed by the grantee.^ 

1223. Even the actual passing over of the deed from the 
grantor to the grantee may not amount to a full and complete 
delivery of it, in case the parties both agreed or understood at the 
time that the deed should not become operative until some future 
event,^ or the fulfilment of a condition or provision, such as the 
approval of the deed by a copartner or other person having an 
interest.^ Parol evidence is admissible to show that a deed deliv- 
ered to the grantee named therein was not intended to take effect 
accordincr to its terms.^ 

1224. Primarily the evidence relating to delivery is for the 
Jury, and whether the evidence shows a delivery is a question to 
be determined by the jury as a question of fact. If the testi- 
mony directly shows a delivery, or shows facts from which it is a 
positive and absolute inference of law that there was a delivery, 
then the court may instruct the jury to find a delivery ; but when 
there is conflicting testimony, or where there are only facts from 
which a delivery may be doubtfully inferred, then the finding 
should be left to the jury under proper instructions, upon the 
whole evidence in the case.® If any circumstances are shown, no 



^ Stokes V. Anderson, 1 1 8 Ind. 533, 21 
N. E. Kep. 331. And see Major v. Todd, 
84 Mich. 85, 47 N. W. Rep. 841. 

^ McLennan v. McDonnell, 78 Cal. 273, 
20 ?ac. Rep. 566. 

* Fnser v. Davie. 11 S. C. 66; Arthur 
e. Anderson, 9 S. C. 234. 

* Lee V. Richmond (Iowa), 57 N. W. 
Rep. 613. 

* Black V. Sharkey, 107 Cal. 279, 37 
Pfcc. Rep. 939 ; Hastings v, Vaujjhn, 5 
Cal. 315; Hibberd v. Smith, 67 Cul. 547, 



4 Pac. Rep. 473, 8 Pac. Rep. 46 ; Denis r. 
Velati, 96 Cal. 223, 31 Pac. Rep. 1 ; Stew- 
art V. Stewart, bO Wis. 445, 7 N. W. Rep. 
369 ; Knolls v. Barnhart, 71 N. Y. 474. 

8 Murray v. Stair, 2 B. & C 82 ; Lind- 
sav V. LindsAv, 11 Vt. 621; Hunt v. 
Swayze, 55 N. J. L. 33, 25 Atl. Rep 8.50 ; 
Roll 17. Rea, 50 N. J. L. 264, 12 Atl. Rep. 
905; Jones u. Swa.vze, 42 N. J. L. 279; 
Earle r. Earle, 20 N. J. L. 347 ; Vreeland 
V. Vreeland, 48 N. J. Eq. 56, 21 Atl. Rep. 
627 ; Critchfield v. Critchfield, 24 Pa. St. 
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matter how slight or inconclusive, from which a delivery may be 
inferred, it is the right of the party relying upon them to have 
them submitted to the jury, and it is erroneous for the judge to 
instruct them that there is no evidence of a delivery.^ 

1225. When a question of law. — While ordinarily the 
question whether a deed has been delivered is one of fact to be 
determined by the jury upon the whole evidence in tlie case, the 
question may arise in such a form as to present only a question of 
law for the determination of the court ; or it may be a mixed ques- 
tion of law and fact, in which case the jury should determine the 
facts, and the court the law arising upon the facts.^ When the 
facts are undisputed, their legal eifect is a question of law for 
the court to pass upon.^ The court may instruct the jury to find 
a delivery when the whole testimony shows a state of facts from 
which delivery is a positive inference of law ; * and the court may 
refuse to submit the question of delivery to the jury when the 
undisputed facts show that there was no delivery in the grantors 
lifetime, and that the only delivery intended was one to be made 
after the testator's death. In such case, as a matter of law, there 
was no delivery and the deed is void.^ 

Upon the trial of an issue whether there had been a delivery 
of a deed which was to take effect after the grantor's death, :i 
lease from the gralitor for his life to the grantee was introduced 
in evidence for the purpose of raising an inference that the deeil 
had never been delivered. It was held that it was the exclusive 
province of the court and not of the jury to determine whether 
the execution of the lease was inconsistent with, the fact of the 
delivery of the deed.^ 



100 ; Hannah v. Swarner, 8 Watts, 9, 34 
Am. Dec. 442 ; Lutes r. Keed, 138 Pa. St. 
171, 20 Atl. Rep. 943 ; Stoney v. Winter- 
halter (Pa), 11 Atl. Rep. 611 ; Cherry r. 
Herring, 83 Ala. 458, 3 So. Rep. 667; 
Alexander v, Alexander, 71 Ala. 29.5; 
Nye V. Lowry, 82 Ind. 316; Bovec r. 
Hinde, 135 111. 137, 25 N. E. Rep. 694; 
Van Hook v. Walton, 28 Tox. 59 ; Cocks 
r. Simmons, 57 Miss. 183 ; Denis u. Vclati, 
96 Cal. 223, 31 Pac. Rep. I ; Hibberd v. 
Smith, 67 Cal. .547, 56 Am. Rep. 726; 
Pitts V. Sheriff, 108 Mo. 110, 18 S. W. 
Rep. 1071. 
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1 Floyd V. Taylor, 12 Ired. 47; Whit- 
man v. Shingleton, 108 N. C. 193, 12 S 
E. Rep. 1027; Roll v. Rea, 50 N. J. L. 
264, 12 Atl. Rep. 905 ; Sweetser v. Lowell, 
88 Me. 446. 

2 Somersr. Pnmphrey, 24 Ind. 231, per 
Elliott, C. J. 

' Rogers v. Carey, 47 Mo. 232, 4 Am. 
Rep. 322. 

4 Jones V. Swayze, 42 N. J. L. 279. 

6 Taft V. Taft, 59 Mich. 185, 26 N. W. 
Rep. 426, 60 Am. Rep. 291. 

Rohbins r. Spencer, 121 Ind. 594, 22 
N. E. Rep. 660. 



A MATTER OF INTENTION. [§§ 1226, 1227. 

1226. Parol evidence is always competent to show whether 
a deed has become operative by delivery, though such evidence 
is not competent to control its construction if it has once taken 
eflfect.^ To this extent declarations made by the parties, or either 
of them, at the time of the execution of a deed, are admissible in 
evidence on the issue of delivery as being a part of the res ffestce; 
but subsequent declarations, especially those of the grantor, in 
disparagement of his deed, are not so admissible.^ Evidence as 
to what the parties said and did prior to their final meeting, at 
which a delivery of the deed is claimed to have been made, is 
immaterial upon the issue of such delivery, unless it can be 
shown that one of the pai-ties said or did something before going 
to the place of meeting indicating an intention to deliver or accept 
the deed.^ 

Thus subsequent declarations and acts by the grantor for the 
purpose of sustaining his deed are admissible to show his inten- 
tion in delivering it.^ Where a grantor has left a deed for the 
benefit of the grantee with a third person, his testimony as to 
any declarations made by the grantor, or conversations had with 
him in relation to the delivery at that or any subsequent time, is 
competent to show the grantor's intention ; but he cannot prop- 
erly be asked what he would have done had the grantor after- 
wards called for the deed.^ 

1227. The grrantee's entry into possession of the land is a 
circumstance tending to show a delivery of the deed, and in 
connection with other circumstances may be strong evidence of 
delivery. If the grantor, without actually delivering the deed, 
permits the grantee to act upon the belief that he has a valid 
conveyance in the construction of valuable improvements on the 



» Price V. Hudson, 125 III. 284, 17 N. 
E. Rep. 817, per Shope, J. ; Jordan v. 
Daris, 108 Ul. 336. 

2 Ord p. Ord, 99 Cal. 523, 34 Pac. Rep. 
83 ; Bory v. Young, 98 Cal. 446, 38 Pac. 
Rep. 338; Thatcher r. St. Andrew's 
Chnrcb, 37 Mich. 264 ; Stevens r. Castel, 
63 Mich. 111. 29 N. W. Rep. 828; Schuf- 
fert r. Grote, 88 Mich. 650, 50 N. W. Rep. 
657 ; Chick r. Sisson, 95 Mich. 412, 54 N. 
W. Rep. 895 ; Keator v. Dimmick, 46 Barb. 



158 ; Hendy v. Smith, 2 N. Y. Supp. 535 ; 
Jackson v. Chaf in, 5 Cow. 485 ; Jackson 
V. Miller, 6 Cow. 751 ; Jackson v, Cary, 
16 Johns. 302; Steffian v. Bank, 69 Tex. 
513, 6 S. W. Rep. 823. 

8 Emery v. Three Rivers, 78 Mich. 438, 
455, 44 N. W. Rep. 401. 

* Miller v. Meers, 155 111. 284, 40 N. E. 
Rep. 577. 

^ Dean i'. Parker, 88 Cal. 283, 26 Pac. 
Rep. 91. 
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land, he cannot then be allowed to say that the deed was in fact 
inoperative for want of a final delivery.^ 

The value of the evidence derived from the fact of the grantee's 
possession of the land must depend in every instance very much 
upon the circumstances of the case. Thus the mere fact that a 
father, after making a deed to his son, which was found among 
the father's papers after his decease, shortly before his decease 
put the son in possession of the land, does not necessarily tend 
to show a delivery of the deed, because he may have done this for 
the sole purpose of permitting the son to enjoy the rents and 
profits of the land, and not in pursuance of a previous gift, espe- 
cially if it be shown that the father had said that he wished his 
son to live upon the land, and that he could do as he pleased 
about cutting timber thereon.^ 

1228. The burden of proving the delivery of a deed rests 
upon the party who claims that it was delivered. There must 
at least be a preponderance of evidence that the deed was deliv- 
ered. Proof that a deed was executed, and that it remained in 
the possession of the grantor, is no evidence that it was ever deliv- 
ered, but on the contrary it is some evidence that it had not 
been delivered.^ There must be some affirmative evidence of an 
intent to deliver and accept the deed, and such evidence may be 
found either in the acts or words of the parties, or in the circum- 
stances attending the transaction.^ Evidence that one had a 
bond for a deed, and that a deed was duly executed to him, and 
a witness thereto certified that it was signed, sealed, and deliv- 
ered in his presence, and that the grantor had signed a paper 
recognizing the deed under which the grantee claimed title, is 
sufiicient to sustain a finding that the deed was delivered.^ 

1220. A grra.nt of land by a state or nation under its seal 
and the hand of its executive needs no delivery.^ A patent 



1 Hayes v. Boylan. 141 III. 400, 30 N. 
E. Rep. 1041, per Scholtield, J.; Master- 
son V. Cheek, 23 111. 72; Wrtlker v. 
Walker, 42 111. 311 ; Reed v. Doiithit, 62 
HI. 348; Sturtevaut v. Stnrtevant, 116 
111. 340, 6 N. £. Rep. 428. 

a Tyler v. Hall, 106 Mo. 313, 17 S. W. 
Rep. 319. 

• Burkholder v. Casad, 47 Ind. 418; 
Barton v. Boyd, 7 Kans. 1 7 ; Newlin v. 
Beard, 6 W. Va. 110 ; Pillow v. King, 65 
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Hail, 106 Mo. 313, 17 S. W. Rep. 319; 
Pool v. Davis, 135 Ind. 323, 34 N. £. Rep. 
1130. 

* Crawford v. Bertholf , 1 N. J. Eq. 458. 
^ Lowd V. Brigham, 154 MabS. 107, 26 

N. E. Rep. 1004, 28 N. E. Rep. 7. 

* Mr. Cruiae says : ** The king's letters- 
patent need no delivery, nor his patent 
under the great seal of the Dnchy of Lnn- 
caster ; for they are sufficiently authenii- 
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for land under the seal of the United States and the sign-manual 
of the President, when recorded in the general land office, vests a 
complete title without delivery.^ The title then becomes a title 
by matter of record, without a delivery such as is necessary in a 
conveyance by a private person. " By these acts, open and public 
declaration is made that, so far as the general government is 
concerned, the title of the premises has been transferred to the 
grantee. The record stands in the place of the ofifer for delivery 
in the case of a private deed ; the instrument is then in a condi- 
tion for acceptance, and is thenceforth held for the grantee." ^ 
Though the patent remains in the land office, it passes the title to 
the grantee if the latter accepts the grant, or has done any acts 
from which an acceptance may be presumed, such as demanding 
the patent, or his making efforts to secure the favorable action of 
the land department upon it.^ 

II. Grivea immediate Effect to a Deed, 

1230. "Whether an instrument is a deed or a will depends 
upon the time when it is to take efifect, rather than upon its form 
or manner of execution.^ A deed takes effect upon its delivery 



Cited and completed by the anoexinji: of 
the respectire seals to them." Tide 
xzziT. § 1, part S. 

i United Stotea r. Schnrz, 102 U. S. 378 ; 
Marbnrjv.liadison, 1 Cranch, 137; Green 
D. Liter, 8 Cranch, 229 ; Leroy r. Jami- 
son, 3 Sawyer, 369 ; Ex parte Knhtman, 
3 Bich. Ch. 257, 55 Am. Dec. 642 ; Don- 
ner p. Palmer, 31 Cal. 500; Gilmore v. 
Stpp, 100 ni. 297 ; Houghton v. Harden- 
beri;, 53 Cal. 181. As to title by record, 
•ee Blackstone, book 2, ch. 21. 

- Iieroy v. Jamiaon, 3 Sawyer, 369, per 
Field, J. 

s Cnited States v. Schurz, 102 V. S. 
378 ; Leroy v. Jamison, 3 Sawyer, 369. 

* Habfcrgham v. Vincent, 2 Ves. Jr. 
204, 230. In this case this sabject was 
folly considered, by Mr. Justice Buller, 
who in his opinion aaid : " A deed must 
Uike place upon its execution, or not at 
all It is not necessary for a deed to 
coDTey an immediate interest in posses- 
>ion, but it most take place, as passing 
that interest to be conveyed, at the cx*- 



cution ; but a will is quite the reverse. It 
can only operate after death ; and upon 
this instrument it is clear the testator had 
no idea that this paper would have any 
e£Fect till a distant period long after his 
death and the expiration of the other 
estates. ... But the cases have estab- 
lished that an instrument in any form, 
whether a deed poll or indenture, if the 
obvious purpose is not to take place till 
after the death of the person making it, 
shall operate as a will. The cases for 
that are both at law and in equity ; and 
in one of them there were express words 
of immediate grant, and a consideration 
to support it as a grant ; but, as upon the 
whole the intention was that it should 
have a future operation after death, it 
was considered as a will." 

To like effect, see Wellborn y. Weaver, 
17 Ga. 267, 63 Am. Dec. 235 ; Hale u. 
Joslin, 134 Mass. 310; Cook r. Brown, 
34 N. H. 460 ; Faulk v. Faulk, 23 Tex. 
653 ; Hinson v. Bailey, 73 Iowa, 544, 35 
N. W. Rep. 626; Cline v. Jones, 111 111. 
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in the grantor's lifetime. A will takes effect from the death of 
the testator. An instrument which was manifestly intended to 
convey a title or beneficial interest to the gnintee, and to take 
effect in the grantor's lifetime, must be regarded as a deed, if 
there is anything amounting to a delivery of it, and not as a will.^ 
But if the obvious purpose of the instrument was that it should 
not take effect to convey any title till after the death of the 
person making it, it is a will, and may be given effect as such if 
it has the requisite formalities of a will.^ An instrument may 
be a deed as regards a part of the property described, the title to 
which is to pass to the grantee in the grantor's lifetime, and a 
will as to other property, the title to which is to pass upon the 
death of the grantor.^ 

An instrument executed and acknowledged as a deed, but 
declared therein to be a " last will and testament," will neverthe- 
less be held to be a present conveyance, if such appears from the 
whole instrument to have been the intention.* ^ 

1231. By reference a deed may become part of a will, or a 
will may become part of a deed. Where a grantor executed a 
deed of his farm to his sister, and left it in the custody of a third 
person without any instruction as to its delivery, and afterwards 
made a will by which he devised to another a small part of the 
land so conveyed for life, with a proviso that at the death of the 
devisee it should ''revert back to said farm and become the prop- 
erty of my said sister, together with other lands I have already 
conveyed by deed to her," it was held that the deed had no opera- 
tion as a conveyance, because it was not delivered in the grantor's 
lifetime, but that the deed was by the reference incorporated in 

563; BrowD i>. Brown, 66 Me. 316, 821, Rep. 122; Blackman v. Pre&ton, 123 III. 

per Virgin, J. ; Spencer v. Bobbins, 106 381, 15 N. E. Rep. 42. 

Ind. 580, 5 N. E. Rep. 726. ^ Hahergham v, Vincent, 2 Ves. Jr. 

1 Allen P. DeGroodt, 105 Mo. 442, 16 230; Cook v. Brown, 34 N. H. 460; 

S. W. Rep. 494 ; Sneathen v. Sneathen, Bright v. Adams, 51 Ga. 239 ; Wellborn 

104 Mo. 201, 16 S. W. Rep. 497 ; Thomp- u. Weaver, 17 Ga. 267, 63 Am. Dec. 235 ; 

son V. Johnson, 19 Ala. 59 ; Gregory v. Donald r. Ncsbitt, 89 Ga. 290, 5 S. E. 

Walker, 38 Ala. 26; Younge v. Moore, Rep. 367; Jones v. Loveless, 99 Ind. 317; 

1 Strob. 48; Wall v. Wall, 30 Miss. 91, Leaver v. Gauss, 62 Iowa, 314, 17 N. W. 

64 Am. Dec. 147; Exnm.r. Canty, 34 Rep. 522; Wall i'. Wall, 30 Miss. 91. 

Miss. .5.33; Camming w. Cumming, 3 Ga. ' Kinnebrow v. Kinnebrew, 35 Ala. 

460; Jackson v. Culpepper, 3 Ga. 569; 628; Robinson r. Schly, 6 Ga. 515. 

Daniel r. Veal, 32 Ga. 589 ; Diefendorf * Chavez r. Chavez (Tex.), 13 S. W. 

r. Diefendorf, 132 N. Y. 100. 30 N. E. Rep. 1018. 
Rep. 375, 8 N. Y. Supp. 617, 29 N. Y. St. 
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the will, and that the sibter took title under it to the farm, sub- 
ject tu the life interest in a part of it.^ 

A deed may refer to a will for a more specific statement of 
some of its provisions or of the grantor's intentions, and the will 
is then to be read as a part of the deed, just as any other paper 
referred to becomes incorporated in the deed. The fact that the 
will could not become operative until the death of the testator 
would not postpone the vesting of the title under the deed.^ 

1232. Whether an instrument is a deed or a will is deter- 
mined by the inquiry whether it is to take e£fect immediately as a 
present conveyance, or only upon the death of the maker. If 
the instrument conveys a present interest it is irrevocable, and 
operates as a conveyance, although the grantor retains a life in- 
terest and the possession of the land.^ It is even held thiit a 
deed containing a provision that the title is to remain in the 
grantor during his lifetime,'' or that it is not to g > into effect until 
his death,^ is a present conveyance with a reservation of a life 
estate. 

If the grantor intended to make a present conveyance, and 
there was a sufficient delivery of it, the instrument is a deed, 
though possession of the land conveyed is not to vest in the 
grantee till the grantor's death.^ Thus an instrument in the 
form of a deed, executed by a husband on his death-bed, convey- 
ing all his property to his wife, signed, sealed, and acknowledged, 
and delivered to a physician, with instructions that it should be 
kept for his wife until his death and then recorded, is a deed, 
and not an attempted testamentary disposition of the property. ^ 



1 Thompson v, Lloyd, 49 Pa, St. 127. 

^ Allen r, De Groodt, 105 Mo. 442, 16 
S. W. Rep. 494, 1049 ; AmoHr. Amos, 117 
Ind. 19. 19 N. E. Uep. 5.39. 543. 

* Kyle r. Perdue, 87 Ala. 423. 6 So. 
Rq). 296 ; Hall v. Barkham. 59 Ala. 349 ; 
Spencer r. Robbins, 106 Ind. 580, 5 N. E. 
Rep. 726; De«ker v. Decker (Iowa), 61 
N. W. Rep. 921 ; Kaufman v. Ehrlich. 94 
Ga. 159. 21 S. E. Rep. 377; Rawlmjra r. 
McRoberts. 95 Ky. 346, 25 S. W. Rep. 
601 ; In re Diea, 50 N. Y. 88 ; Jenkins 
V. Adcock, 5 Tex. Civ. App. 466, 27 S. W. 
R«p. 21 ; Torncr v. Scoit, 51 Pa. St. 126 ; 
Wren r. Coffey (Tex. Civ. App.), 26 S. 



W. Rep. 142 ; Carlton v. Cameron, 54 
Tex. 72. 

 White V. Hopkins, 80 Ga. 154,4 S. E. 
Rep. 863. 

6 Seals V Pierce, 83 Ga. 787, 10 S. E. 
Rep. 589; Chavez i;. Chavez (Tex.), 13 S. 
W. Rep. 1018. 

* Youngblood v, Yonngblood, 74 Ga. 
614. 

' Deifendorf v. Deifendorf, 132 N. Y. 
100,30 N. E. Rep. 375, 8 N. Y. Supp. 617. 

In Bromley v. Mitchell, 155 Mass. 509, 
511,30 N. E. Rep. 83, it appeared that 
two days before the grantor's death he 
executed an absolute conveyance of all 
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